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PREFACE. 


THE present volume contains the Indian Suc- 
cession Act, 1865, with the Parsee Succession Act 
(Act XXI of 1865), Act XII of 1855 (to enable 
executors, administrators or representatives to sue 
and be sued for certain wrongs), Act XIII of 1855 (to 
provide compensation to families for loss occasion- 
ed by the death of a person caused by action- 
able wrong), and the three Acts relating to the 
Administrator General. To the first of these‘I have 
added a Commentary, to the rest, Notes, and to the 
whole, an Index. 

The Indian Succession Act, which, with the 
commentary thereon, constitutes the bulk of this 
volume, is the first part of the body of substantive 
Jaw framed for India by the Commissioners ap- 
pointed by Her Majesty for that purpose. It com- 
prises the law of succession and inheritance gener- 
ally applicable to alf classes domiciled in British 
India, other than the Hindus, Muhammadans and 
Buddhists, each of which portions of the population 
has laws of its own on the subject. In preparing 
this Act the law of England has been used as a 
basis, but the Commissioners have deviated from 
that law in some instances, of which the following 
are the principal :— 

First.—The distinction between the devolution 
of, moveable and that of immoveable property is 
abolished. All rights, as under the Homan aw, 
will devolve ab intestato agreeably to‘a uniform 
and coherent scheme, And we thus get rid of the 
needless distinction between realty and personalty, 
which, as Mr. Austin observes, is one prolific 
source of the intricacy of the system of the law 
of England (a). 


(a). The Province of Jurisprudence, 2d, ed. pp. CIV, KCV. 
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Second.—After the 1st January, 1866, no person is, 
by marriage, to acquire any interest in the property of 
the person whom he or she marries or to become 
incapable of doing any act in respect of his or her own 
property which he or she could have done if unmar- 
ried. This abolishes the husband’s interest as tenant 
by the courtesy, the wife’s as tenant by dower: as to 
her property it has the effect of a settlement of it to 
her separate use without restraint on anticipation ; 
and it will make other important changes, which 
I have attempted to point out, in the common-law 
rights, liabilities and disabilities arising out of the 
ah ree of husband and wife. In case of intestacy 
the widow has the same rights in respect of all the 
property of her husband as a widow has in England 
in respect of her husband’s persona Iproperty ; and 
the widower has such rights in respect of his wife’s 
property as the wife has in respect of his property: 
where she is the survivor. 

Following the example set by the framers of the 
Penal Code, the Commissioners have made copious 
use of Illustrations (mostly taken from the English 
Equity Reports) which “are not merely examples 
of the law in operation, but the law itself, showing 
by examples what it is.’ These, it is expected, 
will obviate m#hy questions of construction and do 
much to fix the sense of the law: they will at all 
events get rid of the objections which might justly 
be made to a Code composed exclusively of abstract 
propositions. As the Commissioners observe : 

“The operation of judicial decisions in making law 
precise is a natural process, and that process is adopted 
and improved in the use of illustrations. The laws of 
England, as they exist, are to be found partly in rules and 
principles, some of which are contained in statutes and 
some in books not stamped with any legislative or even 
judicial authority, and ly in the reports of decisions 
by udicial tribunals, Law framed in the way in which 
we have endeavoured to frame it also consists of rules and 
principles combined with decided cases, but with this 
difference, that the decisions are not mide by Judges in 
trying causes, but by the legislature itself in enacting the 
Jaw ; and though they are an important part of the law, 
settling points which without them would have been left 
to be determined by the Judges, yet they are atrictly con- 
fined to the function of guiding the Judges in their future 
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decisions, and of explaining in what manner the defini- 
tions and rules to which they are annexed are to be inter- 
preted and applied.”’ 

With reference to the general question of the 
codification of English law for England, I may 
perhaps be permitted to say that, considering the 
imperfections of human language, the backwardness, 
in some respects, of English jurisprudence and the 
manifold defects of English legislative machinery, 
I side with those who hold that by the method of 
deduction from precedents and the other sources of 
non-statutory law, the law applicable to any given 
case as it arises can practically be ascertained 
with more certainty, and that the law so ascertained 
will be better, than by the method of giving the 
Judges nothing but a Code for their guide (0). 
But the successful employment of this method obvi- 
casly implies, first, that the Judges and the persons 
who plead before them should be familiar with the 
sources of non-statutory Jaw, and, secondly, that 
they should have acquired, by study and practice, 
the power of making correct deductions from those 
sources. No one will suspect me of wishing to 
cast a slur on the able and painstaking gentlemen 
who occupy judicial posts in the Mofussil. But they 
themselves would be the first to admit that their 
training as Civilians has not generally been such as 
to qualify them for administering, in its uncodified 
form, the English law, or anything like the 
English law, regarding Crimes, Civil and Criminal 
Procedure, and, lastly, Intestate and Testamentary 
Succession. To them, therefore, and to the millions 
of people whose rights it is their duty to decide, the 
codification of the law on these subjects is a matter 
of the utmost importance. It is to be hoped that 
the Penal Code, the Codes of Criminal and Civil 
Procedure, and the Code of the Law of Succession 
contained in this volume will soon be followed by 
Codes of the law of Contracts, of Torts, of Persons 
and of Evidence. And if, as is proposed, each of 
these Codes shall, at intervals of only a few years, 
be revised, at leisure, by trained legislators, and so 
amended as to make it contain in the form of 


(>), See il Jur, N. 8, part II, ps .205, 
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definitions, rules, illustrations, explanations and 
exceptions, al] that may from time to time be deemed 
fit be made a part of it, leaving nothing to rest as law 
on the guthority of previous judicial decisions, this 
will prevent many of the evils certain to arise from 
contradictory and erroneous rulings, and from the 
inadaptibility of a Code, bound, as it is, in the fetters 
of set terms, to the rapidly changing circumstances © 
of a society like that of modern India. 

But to revert to the Indian Succession Act, 1865. 

The Act is divided into Parts with titles, 

Part I contains the short title,"the interpretation 
clause, the piovaaon above -referred to, that no 
person shall by marriage acquire any interest or lose 
any power, and a declaration that, except as pro- 
vided by law, the rules contained in the Act shall 
constitute the :law of British India applicable to all 
cases of intestate and testamentary succession. 

Part IT contains rules as to domicil, whieh agree 
generally with those recognized in England. The 
domicil of origin of a posthumous child is, however, to 
be in the country in which his father was domiciled 
at the time of the death of the latter ; and the Act 
declares that no one shall acquire a domicil in 
India merely by residing there in Her Majesty’s 
Civil or Military service, or in the discharge of the 
duties of any public office, or in the exercise of any 
profession or calling. The eld rule was that 2 

erson did not change his domicil by going to 
ndia in the service of the Crown, but that it was 
otherwise if he entered the service of the Company. 
The Act provides a special mode of acquiring an 
Indian domicil for persons resident in British India 
for one year immediately preceding the acquisition. 

Part III defines consanguinity, lineal and col- 
lateral ; abolishes the distinction between whole and 
half blood in cases of succession to immoveable 
property; and contains a table of kindred. 

Part 1V defines intestacy, and regulates the 
devolution of the intestate’s property where he has 
left a widow and lineal descendants, or a widow and 
kindred only, or a widow and no kindred, or no 
widow but descendants or other kindred, or neither 
widow nor kindred. In this the English law is 
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followed, except that, when there is a widow and no 
kindred, the whole property belongs to her instead 
of one-half going to her and the other half going to 
the Crown. 

Part V provides the rules for the distribution of 
the intestate’s property (after deducting the widow's 
share, if he has left a widow) among his lineal des- 
cendants where he has left any, and among his 
other kindred where he has left no lineal descend- 
ants. This Part also provides (herein varying 
.from English law in the case of gifts by a father) 
that anything which a child may have received from 
the intestate in his lifetime by way of advancement 
shall not be deducted from the child’s share of the 
property, or—as an English lawyer would say— 
that children’s advancements shall not be brought 
into hotchpot. ; 

Part VI declares the rights of the widower in 
respect of the property as to which his wife has 
died intestate. It provides that, in the case of the 
marriage of a person not having an Indian domicil 
to a person having such domicil, neither party 
shall acquire any rights in respect of the other’s 
property not comprised in an antenuptial settlement 
which he or she would not acquire thereby if both 
were domiciled in India at the time of the marriage. 
Without some such provision, in the case of an East 
Indian woman miratlas 3 aman domiciled in England 
and thus acquiring his domicile, her unsettled 
moveables would immediately become his absolute 
property, while her immoveables in India would ga 
according to the lex loci ret sitae. Hitherto the 
general personal estate of a female infant was bound 
by a settlement made on her marriage because such 
estate became by the marriage the husband’s 
absolute property, and the settlement was in effect his 
settlement and not hers. But under the provisions 
of the fourth Section of this Act this reason is no 
longer valid. Moreover, according to the law which 
has hitherto prevailed, a female infant’s real estate 
is not bound by her marriage settlement. Hence the 
necessity for a provision (which Part [V accordingly 
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contains) to enable a minor’s property, whether 
moveable or immoveable, to besettledin contemplation 
of marriage. .. & 

Part VII declares the persons capable of making 
Wills, including all persons, whether married or 
single, male or female, of sound mind, who have 
completed the age of eighteen years (the age at 
which the Courts of Wards withdraw from the 
management of the estates of youthful landholders), 
and contains provisions as to testamentary guar- 
dians, the nullity of a Will obtained by fraud, 
coercion or importunity, and the ambulatory 
character of the instrument. 

Part VIII contains the provisions as to the exe- 
cution of ordinary Wills. These agree in general 
with the well-known provisions of the Statute 1 
Vic., Cap. 26; but the Act does not require that 
more than one of the witnesses shall be present at 
the same time, nor that the Will should be signed 
‘‘at the foot or end thereof” by the testator. It seems, 
too, that signature by the witnesses is required, and 
that it will not be enough for either to affix his mark. 

Part [X contains the rules as to nuncupative, or 
as they are called in the Act, privileged Wills, 
which may be made by any adult mariner at sea or 
soldier employed in an expedition or engaged in 
actual warfare. In England a minor soldier or sailor 
may make a privileged Will. 

Part X contains the rules as to gifts to attesting 
witnesses, their qualifications, and the alteration, 
revocation, and revival of Wills. These provisions 
agree generally with those of the English Wills’ Act. 

he Indian Succession Act, however, excludes parol 
evidence to shew how a revival was intended to 
operate in cases where it may be doubtful whether the 
whole or part of a Will, which was first partly and 
then wholly revoked, was intended to be revived. 

Part XI contains rules as to the construction 
of Wills, and as to Lapse. Here again, the English 
law as to personalty has been followed, and the 
Commissioners have made good use of the proposi- 
tions set forth in Mr. Hawkins’ excellent Treatise 
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on the Construction of Wiils (London, 1863). The 
rules giving the legacy absolutely to the first taker, 
where words of limitation and not of purchase are 
added, appear to render it impossible in India to 
create an estate tail by Will. 
” Part XII contains rules as to void bequests and 
enacts a new “rule against perpetuity,” vzz., that no 
bequest is valid whereby the vesting of the thing 
bequeathed may be delayed beyond the life-time of 
one or more persons living at the testator’s decease, 
and the minority of some person who shall be in 
existence at the expiration of that period, and to 
whom, if he complete the age of eighteen, the thing 
bequeathed is to belong. The Act also provides 
that a direction to accumulate the income arising 
from any property shall be void, except where the 
property is immoveable, or where accumulation is 
directed to be made from the death of the testator. 
In either of these cases the direction will be 
valid in respect only of the income arising 
from the property within one year next fol- 
lowing the testator’s death. The Act also pro- 
vides that a bequest to a person not in exist- 
ence at the testator’s death, subject to a prior 
bequest, must comprise the whole of the remaining 
interest of the testator in the thing bequeathed ; 
and that where, at the time fixed for the payment 
of a legacy, the person for whom it was intended 
has not come into existence, the bequest shall fail. 
This Part also makes provision against death-bed 
bequests to charitable uses by persons having 
nephews or nieces or any nearer relatives. In 
such cases the Will must be executed at least 
twelve months before the testator’s death, and depo- 
sited within six months from its execution in some 
lace provided by law for the deposit of Wills by 
iving persons. 

Part XIII contains rules as to the vesting of 
legacies, Part XIV deals with onerous, and Part 
XY with contingent, bequests. 
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In Part XVI, which relates to conditional 
bequests, the Act excludes from India the refined 
distinctions which the Court of Chancery has, in 
relation to personal property, borrowed from the 
Ecclesiastical Courts. It provides in effect that, 
the words of the Will shall be adhered to where no 
condition inconsistent with law or morality is sought 
to be imposed ; that all bequests made upon illegal, 
immoral or impossible conditions shall be void, 
and that wherever the testator’s wishes can be 
carried into effect, if. expressed in one way, they 
ought to be permitted to take effect if expressed in 
any other way; so that whatever he can do by a 
limitation he is allowed to do by imposing a condition. 
The Act also provides that whenever a condition 
subsequent is valid, if accompanied with a gift over, 
it shall be yalid without a gift over, and shall not be 
treated as if it had been inserted merely e éerrorem. 

Part XVII contain provisions as to bequests with 
directions as to the application or enjoyment of the 
subject-matter. 

Part XVIII relates to bequests to an executor. 
He is not to take the legacy unless he proves the 
Will or otherwise manifests an intention to act as 
executor. 

Part XIX deals with specific legacies ; Part XX 
with demonstrative legacies ; and Part XXI with 
the ademption of legacies, 

Part XXII contains provisions, some of which 
are modelled on Locke King’s Act (Stat. 17 & 18 
Vic., cap. 113), as to the payment of liabilities in 
respect of the subject of a bequest. In all cases of 
specific bequests of moveable or immoveable pro- 
perty, subject to any pledge or incumbrance created 
by the testator, the legatee, unless a contrary inten- 
tion appears by the Will, is to take the bequest 
subject to such pledge or incumbrance. } 

Part XXIII relates to bequests of things des- 
cribed in general terms; Part XXIV, to bequests 
of the interest or produce of a fund; Part XXV, to 
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bequests of annuities; and Part XXVI, to legacies 
to creditors and portioners. Here the English 
law is departed from, the Act in effect providing 
that— 
_ (1). Where a debtor bequeaths to his creditor 
a legacy equal to, or exceeding the amount of, 
his debt, the testator shall not be presumed to 
have meant the legacy to be a satisfaction of the 
débt. 7 
(2). Where a parent, who is under obligation by 
contract to provide a portion for his child, fails to do 
so aud afterwards hequeaths a legacy to the child, 
he shall not be presumed to mean the legacy to bea 
satisfaction or fulfilment of the obligation. 

(3). Where a father bequeaths a legacy to a 
child and afterwards advances a portion for that 
child, he shall not be presumed to adeem the 
legacy thereby. 

Part XXVII states the leading rules as to the 
doctrine of election. And Part XXVIII deals with 
the subject of donations mortzs causa. 

As property of every kind is to devolve in the 
same channel), the Act facilitates the constitution of 
a general representative of the deceased with 
unlimited power, and, accordingly, 

Part XXIX provides for the probate of Wills 
and the grant of letters of administration by the 
Judge of every District in which any part of the 
property of the deceased may be found, and con- 
tains rules drawn for the most part from the prac- 
tice of the Probate Court. 

Part XXX relates to limited grants of adminis- 
tration, viz., grants limited in duration ; grants for 
the use and benefit of others having right; grants 
for special purposes ; grants with exception ; grants 
of the rest ; grants of effects unadministered ; alter- 
ation in grants, and revocation of grants. The Act 
wisely discards the English doctrine that an exe- 
cutor on taking probate of his own testator’s Will 
becomes executor ipso facto not only of that Will 
but also of the Will of any testator of whom that 
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other was sole or surviving executor, and so on 
ad infisilum upwards. 

Part XXXI states the rules of practice in grant- 
ing and revoking probates and letters of administra- 
tion, and contains provisions as to petitions, 
caveats, and administration-bonds. Original Wills 
after probate will be filed and kept in Court. The 
enactments contained in this Part andin Part XXX 
are, for the most part, taken from Mr. Cooté’s 
Practice of the Court of Probate and from the Court 
of Probate Act, 1857. 

Part XXXII relates to executors de sor tort (a). 

Part XXXIII defines the powers of-an execu- 
tor or administrator. An unfortunate Illustration to 
Section 271 shews that the powers hitherto. exercise- 
able by one of several executors may be restrained 
when the testator dixects that two or more of his 
executors shall be a quorum. A married executrix 
or administratrix is to have all the powers of an 
ordinary representative. Henee, and since the 
husband acquires no interest in her property, the 
writer has ventured to contend (p. 198) that the 
Act impliedly abolishes the husband’s liability for 
his wife’s devastavit. 

Part XXXIV deals with the duties of an executor 
er administrator, and provides for the exhibition at 
proper times of an imventory and account of 
the. deceased’s estate. The Act wisely excludes 
from India the rule whieh enables an executor 
to pay any creditor (whether himself or ano- 
ther person) in preference to another creditor of equal 
degree. It provides that funeral and death-bed 
expenses and charges of probate and administration 
are to be first paid, then wages due to any labour- 
er, artizan or domestic servant employed by the 
deceased, and that in respect of no other debt shall 
a creditar be entitled to a preference either by 
reason of its being secured by deed under seal or 
an any: other account. 


(a.) Add to the cases cited at p. 170 Blworthy v. Sandford, § Hurl. & C. 350. 
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Parts XXXV, XXXVI, XXXVII, and AXXVIIT 
relate to the executor’s assent to a legacy: to the 

yment and apportionment of annuities: to the 
investment of funds to provide for legacies ; and 
to the right to the produce and interest of legacies. 
The income in respect of a contingent general 
residuary bequest between the death of the testator 
and the vesting of the legacy goes as undisposed of, 
instead of (as in England) falling into the residue. 

Part XX XIX contains rules as to the refunding 
of legacies. A novel provision is here introduced, 
limiting to two years the period of time within which 
a creditor may call upon a legatee to refund. And 
the refunding is in all cases to be without interest, 
even though the legatee is entitled to another fund 
in Court making interest. 

Part XL relates to the liability of an. executor or 
administrator for a devasiavit. 

Part XLI comprises several miscellaneous provi- 
sions. It provides for the payment of stamp duty 
in respect of the instruments mentioned in the 
Schedule. It saves the rights, duties and pri- 
vileges of the Administrator General and the Officiat- 
ing AdministratorGeneral, It empowers the Gover- 
nor General of India in Council, either retrospec- 
tively from the passing of the Act or prospectively, 
to exempt from its operation any race, sect or tribe 
in British India. And it declares that the Act 
shall not app to succession to the property of 
any Hindi, Muhammadan or Buddhist. 

The wisdom of thus excluding the Natives from 
the operation of the testamentary portion of the Act 
appears to the writer exceedingly questionable. 

Although the Sanskrit text-books of Hindu law 
nowhere recognise a posthumous disposition of pro- 
perty, the validity of a Hindi’s Will has long been 
admitted. by our Courts in the Presidencies of 
Bengal and Bombay. In Madras also, after some 
fluctuations of opinion, it is now settled that a 
Hindt’s testamentary power is oo-extensive with 
his independent right of alienation inter. vivos (a). 





(a). Vallindyagam Pillai y. Pachché,1 Mad. H C. Rep. 826. 
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Liberty of testation is thus thoroughly establi 

throughout peninsular India (4) ; aa ‘ waa 
informed by Colonel Fytche, late Commissioner of 
the Tenasserim Provinces, that the practice of 
making Wills is beginning to prevail among the 
Burmese Buddhists, although their law of succession 
is founded on that of the Hindus. The Muham- 
madan law recognises the testamentary power, 
which, however, without the consent of the heirs, 
does not extend to more than one-third of the 


in question has probably ~--. _ 
English law, and its exercise doubtless produces 


in India the beneficial effects which it has produced 
in England and elsewhere, by stimulating the cir- 
culation of property and quickening the stagnation 
of society (2). But the power has been engrafted 
on the Hindu system, and is used by the Muham- 
madans, without any of those securities for its 
due exercise, such as the requirement of writing, 
signature and attestation, which have been found 
desirable in Europe. Nor are Native testators 
subject to any restraints ow. — 2 
in the cases of devises to religious or charitable 
uses, of postponements of the acquisition of the 
absolute interest in property, and of prospective 
accumulations of its income. 

Thus the High Court at Bombay has decided (e) 
that a Hindu’s Will need not be attested, and the 
High Court of Madras has lately declared, in a 
learned judgment delivered by Mr. Justice Holloway 
(f), that a Hindw’s Will need not be in writing, in 
other words, that a Hindu may make a valid nuncu- 
pative Will, and this without any formalities similar 
to those required in such cases by European systems 
of jurisprudence. So Hindus’ nuncupative Wills 
were held valid by the late Supreme Court at Fort 
seg See Sreemutty Soorjeemoney Dosses v: Denobundoo Mullick, 9 Moo. LA. Ca 
Bhao, Ibid. 96. 


(c). See the Heddya, IV. 468, and 5 Moo. I, A. Ca. 199. 
tent Law, p. 194. 


See hejes Peston Narayen Luvamonjee, 1 Bomb. H.C, Rep. 77 
ee mee bes v. ara: MONIES, mo. e * 8 ‘ ry 
: ¥ ). Crinivdeammaél y, Vijayammal, 2 Mad. H.C, Rep. 37. : 
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William (g), and are frequently recognised by the 
present High Court of Judicature for Bengal. 
Considering the facilities with which frauds in set- 
ting up nuncupative Wills are attended,’ (for, false 
swearing is more easy to perpetrate and more diffi- 
cult to detect than forgery), it may perhaps be 
doubted whether the benefits above mentioned 
arising from the introduction among the Natives of 
the testamentary power are not counterbalanced by 
the encouragement which its recognition by our 
Courts at present affords to perjury. Moreover, 
the same evidence that sets up a false oral Will 
may practically revoke a true written one. The 
witness has only to declare that the testator 
made an oral Will subsequent to the date of 
the written Will and revoking the latter, and his 
evidence, if believed, destroys the written will, how- 
ever solemnly executed or carefully preserved (f). 
Lastly, even in the case of a genuine testamentary 
disposition by word of mouth, the certainty of writ- 
ing is replaced by the frailty of memory. 

Then, as to the non-existence of restraints on 
the testamentary power : a Native may now, on his 
death-bed, when his mind is enfeebled by disease 
or fear, deprive his nearest relations of self-acquired 
property which would otherwise have devolved 
upon them, and bequeath it in accordance with tho 
dictates of his priests or the promptings of his own 
superstition. A Native testator, in the absence of 
anything like what is techmically called the rule 
against perpetuities, may lock up his estate for an 
indefinite time, and thus obstruct the circulation of 
property, check the improvement of land, and with- 
draw capital from its natural employment in com- 
merce. A Native testator may legally create an 
accumulating trust, absorbing the entire income of 
property not merely (as in the well-known Thel- 
oe ite Prmstllity of a Hindd making 4 valid oral Will was adwitted on tho 
th Feb. 1851 by Peel C. J. and Colvile J. in Sreemutty Woomasoontry Dossce 
Bohoo Ranee v. Maharajah Jaudubindrokistno Bahadoor oar reported, so far as 
1 know, in The Englishman of 11th Feb. 1851), although in that case the evidence 
of the factum of the alleged Will was insufficient. The latest case on the subject 
is Tara Chand Bose v. Nobeen Chunder Miter, 3 Suth. W. R. 188, (14th July, 1865), 


where Kemp and Seton-Karr JJ. upheld a Hindd’s nancupatiye Will. 
(kh), Wharram y, Wharram, 3 Swab. & T. 301. sa 
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lnsson case) during the full period for which the 
vesting of property may, according to English law, 
be protracted, but (for anything to the contrary en- 
acted by the Legislature or laid down by the Judges) 
for the full time expressed by the Native formula 
of limitation dchandrdérkam, ‘so long as moon and 
sun endure.’ ‘I’hus in the case of a bequest to the 
testator’s family-idol, with directions that, after its 
expenses are paid, the surplus shall belong to 
certain persons and their descendants in the male 
line as a joint family and that none of these legatees 
shall have power to alienate, the Privy Council has 
held (7) that such a testamentary disposition is effec- 
tual, although the family may obviously remain undi- 
vided for ever. There is reason to fear, too, that 
under colour of a bequest to religious uses, a Hindu 
often not only enjoys property but trades with it, 
without his beneficial interest being subject to the 
just demands of his creditors. It may be that the 
creditors would have a right to come against the 
surplus income of the property after providing there- 
out for the expenses of the idol. But the ascertain- 
ment of what ought to be allowed for such expenses 
is generally a matter of such difficulty as practically 
to reduce that right to a nullity. 

Again, a Natives Will, not requiring to be 
proved, need not be deposited for safe custody. The 
resulting opportunities for forgery and fraudu- 
lent alteration are obvious. Nor can a Native execu- 
tor be compelled to exhibit an inventory or account 
of his testator’s estate except by the tedious, expen- 
sive, and hazardous process of a lawsuit. The con- 
sequence is, where the estate is too small to bear 
the costs of the suit, that women, children and 
absentees have no adequate check on the executor, 
and, at any distance of time, it is difficult to fix 
him with the possession of moveable and sometimes 
even of immoveable property (7). 

Lastly, the character and ex-officio powers of a 
Native executor seem to be by no means clearly 


i). Sonatun Bysack v. Sreemutty Juggutsoondree Dossee, 8 Moo. I. A, Ca, 66. 
)). See Mort. Dec. ed. Montriou, p. 262. 
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defined. As to the latter, the High Court of 
Bengal has lately held on appeal (4) that he 
has no greater power over immoveable property 
than a Manager. Now the powers of a Manager, as 
declared by the Privy Council in a case (/) to which 
the High Court refer, are limited and qualified ; and 
where he makes a mortgage, the lender is bound to 
enquire into the nisceesite Tor the loan and to satisfy 
himself as well as he can, with reference to the par- 
ties with whom he is dealing, that the Manager is 
acting in the particular instance for the benefit of the 
estate. If this be so inthe case of a mortgage or con- 
ditional sale, a fortzort 1¢ must be so in the case of 
an absolute sale. It is unnecessary to dwell on the 
difficulties which this doctrine imposes on all per- 
sons dealing with Hindii executors. 

The Indian Succession Act, 1865, contains, as 
has been shewn, provisions on all these subjects, 
expressed in language of singular terseness and 
lucidity. 

Section 331, however, excludes the Hindus, 
Muhammadans, and Buddhists from the benefit of 
these provisions, as well as from that of having 
the series of simple rules contained in Part XI of 
the Act, applied to the construction of their Wills. 
But the foregoing remarks will, I trust, have con- 
vinced the reader of the expediency of extending to 
the Hindus and Buddhists such parts of the Act as 
relate to Testamentary Succession, including in this 
phrase all that relates to the execution, revocation, 
interpretation and probate of Wills and the limitation 
of the exercise of the testamentary power. In the 
case of the Muhammadans, owing to the prejudice 
with which they are apt to regard any measure 
touching their law, the extension may, at present, 
be undesirable. 

Of the other Acts printed in this volume the 
only one which requires notice here ia that 
relating to intestate succession among Parsees. The 
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object of this enactment is to exempt the Parsees 
from the operation of that portion of the Indian 
Succession Act, 1865, which relates to succession 
to the property of an intestate, and to define the 
Parsee law relating to such succession. It provides 
for the cases of amale Parsee dying intestate leay- 
ing a widow and children, of a female Parsee leaving 
a widower and children, of a male Parsee leaving 
children, but no widow, and of a female Parsee 
leaving children, but no widower, of a Parsee leav- 
ing a widow or widower but no lineal descendants, 
and of a Parsee leaving neither widow nor widow- 
er, nor lineal descendants. This Act was necessi- 
tated by the repugnance which the Parsees felt to 
treating females as on an equality with males in 
matters of intestate succession. Under the Act, 
(unless when children succeed to the property of 
their intestate mother), a male will take double the 
share of a female standing in the same degree of 
propinquity to the intestate. 

Lastly, as to the compilation which I have 
ventured to call a commentary, I wish to speak with 
sincere deference. My professional brethren will 
at once see that it is not intended for them, but for 
the Judges and practitioners in the Mofussil. 
Nevertheless, I am not without hope that it may 
here and there be useful to such members of the 
Presidency Bars as did not practise in the Equity 
Courts before coming to India. They will perhaps 
be unfamiliar with some of the sources from which 
the draftsmen of the Succession Act drew their rules 
and illustrations, and I have spared no pains to 
ascertain these sources, feeling, as I do, the truth 
of what is now a trite remark, that no elaborate and 
complex result, such as a Religion, an Art or a. 
Code, can be scientifically understood without a 
knowledge of the rudimentary ideas on which it 
rests and of the various forms which it assumed in 
the successive stages of its developement. Nor can 
I help thinking that at home those practitioners 
who may have to advise on Indian settlements and 
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titles, may be occasionally aided by the indications 
which this book contains of the differences between 
the law of England and that of British India. 
But, as I said, the book is primarily intended for 
non-professional persons. i have therefore, un- 
less where the rules to be found in it were purely 
irbitrary, endeavoured to state the reasons on 
which they rest, and thus to facilitate the decision 
of the unforeseen questions which are sure to arise 
upon them. I have added many Illustrations, 
taken, mostly, from the English Equity and 
Ecclesiastical reports, and distinguished from those 
that have the force of statutory law by being 
printed in small type. Above all things I have 
striven to make the language of my commentary 
clear and untechnical. And if I shall be sometimes 
unintelligible, let-my readers not accuse. me of want 
‘of willingness, but rather lay to heart the saying of 


the Mariner to Count Arnaldos : 
Yo no digo esta cancion sine a quien comigo va. 
W. S. 
Calcutta, } 
10th August, 1865. 
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P. 2,1. 14, for ¢ Statutes’ read’ Statute’ 
P -- oS ee ee eae Stal y, Koroonamoneg 

P. 7, 1.11, add ‘ A power created by an English Will to t moveables 
‘by Will duly executed” may be executed by a Will raid oooding to the 
law of England or by a Will made in conformity with the law of the 
testator's domicile (D” v. Harkness, 84 L. J. Ch, 314)’ 

P. 10, last Hne, add, ‘ See, too, the International Domicile Act, 1661 (24 
25 Vic. ¢. 121) Sec. 1.’ 

P. 17, last line, add ‘See Attorney General v. Kihler, 9H. L. Ca. 654. 

P. 24, lines 7 and 8, omtt the words ‘of land and moveables becoming subject 
to different rules in such a case ;’ and for line 22 substitute ‘The real estate 
of a female infant has hitherto not been capable of being bound by the 
eettlement, because her real estate does not by the marriage become the 
absolute property of the husband (Simson v. Jones, 2B. & M. 376). Hence 
Sec. 45, which extends to moveables as well as immoveables, was introduced 
as an enabling Section.’ 

P. 25, line 6 from bottom, add ‘If, however, ke be of ‘sound mind’ (like 
Laura Bridgman) and over 18, there is no reason why under this Act he should 
not be a testator.’ 

P. 81, line 8, for ‘where’ read ‘ when’ 

P, 82, line 21 from bottom, add ‘ Rees, $4 L. J. Prob. 86: Croft v. Croft, 
34 L. J. Prob. 44.’ 

P. 39, line 22, after ‘ 598" insert‘ Luke, 11 Jur. N. 8. 897.’ 

P. 34, after Illustration (c) insert ‘ Goldie, 1 Bouln. 360.’ _ 

2 on line 18 from bottom, for ‘Zuzmon' read ‘Luxamonjee (1 Bomb. 

C, Rep. 77). 

P. 40, in 11 from bottom, after ‘135’ insert‘ Mudden Mohun Mullick, 2 

n. 90.’ 


P. 46, Lilustration (/) line 4, for ‘ testators’ read ‘ testator’ 
P. 47, line 27, for ‘ E read ‘C.’ 

—— line 36, for ‘apparently’ read ‘apparent’ 

P. 48, Illustration (b) for ‘zamindarf read ‘ zamind&rf 
P, 50, line 16, for ‘ two more’ read ‘ two or more’ 

P, 52, line 27, for ‘ ibid. read ‘1 Jarm. Wills,’ 

P. 54, line 2 from bottom, after ‘ Wills’ insert 765. 

P. 58, Illustration () for ‘ bequest’ read ‘ bequeaths’ 
P. 68, last line, for (n) read (m 

P. 69, line 19, for ‘ are legitimate’ read ‘ are illegitimate’ 
P. 72, line 5, fer ‘entitied’ read ‘ entitled’ 

—— line 7 from bottom, before ‘ (Hawk.’ insert ‘18’ 

P. 74, in marg. note, for ‘ or’ read ‘ of’ 

P. 75, line 9, for ‘ survivor’ read ‘ other joint-tenant’ 

P. 76, line 11 from bottom, for ' whereby’ read ‘ where by’ 
P. 77, line 18 from bottom, for ‘ brother’ read ‘ brothers’ 
P. 78, line 11, for °.A,’ read ‘A.’ 

—— line 12 from bottom, after ‘F” insert a comma 

P. 81, Sec. 101, line 4, for ‘leaving’ read ‘living’ 

ling 19, before ‘impliedly’ insert ‘ or’ 

———= line 9 from bottom, for ‘Eg.’ read ‘ Eq.’ 

P, 90, last line, for ‘interest”) not’ read interest” 
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P. 138, line 11, for ‘ B read ‘C' 

P. 143, note, line before ‘8.’ insert ‘S' 

P. 161, See. 245. ie whole of the note to this Gection, exeept the first 

should be to See. 246 (p. 162). 

P. 180, line 18 bottom, after ‘volunteers’ insert ‘The phrase “ has 
no right” merely excludes the exeeutor’s discretion.’ 


. 191, line 14, insert ‘ to’ 
P, "1OL line 28, for That's to a oO a 


P, 196, line 17 Tartine r 

P. 20, note tie & after usnoopa Roca coe aaa ‘(Nawab Amin-ood- Dow- 
lah v. Syud Roshun Ali & Moo I. A. Ca. 199).’ 

P, 201, line 8, for ‘9’ read ‘8.’ 

P, 20 208, after Sec. 7, add ‘When there is no next of kin the Crown, of 
eourse, would take as a eer Haeres.’ 

P. 210, line 1, for ‘1863’ read ‘1855.’ 

F, 215, after sec. 17 insert ‘The Administrator General is entitled under 
a stars a are may preference to an ordinary pecuniary legatee (Viegas, 

m 

P. 217, line 2 pas bottom, for ‘hall’ read ‘ shall” 

P. 221, line 5, for ‘1855’ read ' 1849.’ 

P. 230, line 16 from bottom, for ‘ certifiate’ read ‘ certificate’ 


An Act to amend and define the Law of Intestate and 
Testamentary Succession in British India. 


Wuereas it is expedient to amend and define the 
rules of law applicable to Intes- 
tate and Testamentary Succes- 
sion in British India; It is enacted as follows :— 


Preamble. 


Part I. 
Preliminary. 
1. This Act may be cited as ‘The Indian 
Short Title. Succession Act, 1865.” 


2. Except as provided by this Act or by any 
other law for the time being in 
——~———s—s—s~s«éforrce, the rules herein contain- 
India in cases of ed shall constitute. the law of 
British India applicable to all 
cases of Intestate or Testa- 

mentary Succession. 
3. In this Act, unless there be something repug- 
Interpretation Clause. nant in the subject or context— 


Words importing the singular number include 
AG cites the plural: words importing the 
plural number include the sin- 
gular ; and words importing the 
male sex include females. 

“Person” includes any Company or Association, 
or body of persons whether in- 
corporated or not. 

‘‘ Year’’ and ‘‘ Month’ respectively mean a year 

“ Year.” and month reckoned according 
“ Month.” to the British Calendar. 

‘““Immoveable property” includes land, incor- 

pro- poreal tenements and things 

attached to the earth, or perma- 


nently fastened to anything which is attached to 
the earth. 


‘ Incorporeal tenements.’ An incorporeal tenement includes every 
modification of right peace land, to which the law has attributed 
a substantive though invisible being. It consists of a right, not to the 


“+ Gender.” 


‘¢ Person.” 


te ee) 


possession of the land itself, but to some benefit to arise out of it 
(Burton, Comp. Secs. 3,4.) For example, Rents, private mghts of 
Way rights to running Water (a), and to Light. 


‘Moveable property” means property of every 
“Moveable proper- description except immoveable 
ty." property. 
See the Penal Code, Sec. 22. 

“ Province” includes any division of British India 
having a Court of the last re- 
sort. 

‘British India” means the Territories which are, 
Brit iit or may become, vested in Her 
“ British India. : 

Majesty or her successors by the 
Statutes 21 and 22 Vic., Cap. 106 (An Act for the 
better Government of India) other than the Settle- 
ment of Prince of Wales’ Island, Singapore, and 
Malacca. 

‘District Judge” means the Judge of a principal 
Civil Court of original jurisdic- 


“ Province.” 


“ District Judge.” 


tion. 
“Minor” means any person who shall not have 
« Minor.” completed the age of eighteen 
“ Minority.’ years, and “ minority” means the 


status of such person. 

CWSI? means the legal declaration of the inten- 
tions of the testator with respect 
to his property, which he desires 

to be carried into effect after his death. 

This definition seems taken from the Roman Law: “ Voluntatis 
nostrae justa sententia, de co, quod quis post mortem suam fieri velit,” 
Dig. lib: 28, tit. 1, 1.1. 

“ Codicil” means an instrument made in relation 
to a Will, and explaining, alter- 
ing or adding to its dispositions. 
It is considered as forming an additional part of the 
Will. 


This is the meaning now given by English law to Codicil. (Of 
old, it meant a testament without an executor appointed). the 
Roman Codicilli might be made without there being any testament 
at all, and were merely directions enforced as creating fidei commissa. 
Sand. Inst. 350. 


“ Codicil.” 





(a) 1 Morl. Dig, 2d, ser, 389: 1 Madras H.C. Rep, 258. 


( 3) 


A Codicil is prima facie dependent on the Will, and, as we shall see, the 
destruction of the latter is presumed to be a revocation of the former 
(Greenwood v. Cozens, 2 Sw. & T. 864, 368.) 


‘“‘Probate” means the copy of a Will certified 
under the seal of a Court of 
competent jurisdiction, with a 
grant of administration to the estate of the testator. 


From Wms. Exors. 254. 


“ Probate.” 


‘ Executor” means a person to whom the execu- 
tion of the last Will of a deceas- 
ed person is, by the testator’s 
appointment, confided. 


“ Executor.” 


In England an executor means “ the person (9 whom the execution 
of the last Will and Testament of personal estate is, by the testator's 
appointment, confided (Wms Exors. 196). No distinction being 
@rawn by this Act between the devolution of real and that of per- 
sonal property, the words italicised have been omitted from this de- 
fanition. 

‘“ Administrator’ means a person appointed by 
competent authority to adminis- 
ter the estate of a deceased 
person when there is no executor. 

And in every part of British India to which this 

“Local Govern- Act shall extend, ‘‘ Local Go- 
ment.” vernment” shall mean the per- 
son authorized by law to administer [Executive Go- 
vernment in such part; and 
“Tigh Court” shall mean the 
hichest Civil Court of Appeal therein. 

4. No person shall, by marriage, acquire any 

Interests and powers interest in‘ the property of the 
not acquired ner lost person whom he or she marries, 
py mtn ace: nor become incapable of doing 
any act in respect of his or her own property, which 
he or she could have done if unmarried. 


‘+ Administrator.” 


“ High Court.” 


This Section (which does not apply to marriages contracted before 
Ist January 1866 —see Sec. 331) will make important changes in 
the general rights, liabilities and disabilities arising out of the relation 
of husband and wife, in the case of persons to whom [nglish Law has 
hitherto been applied in India. 

So far as regards property, it appears to abolish by implication the 
doctrine of unity of persons between husband and wife. 

Of the effect of marriage upon the ucts and agreements of the 
husband and wife prior to marriage. Murriage will still revoke the 
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maker's will, except when made under a power in the case mentioned in 
Section 56. But a spinster’s submission to arbitration in respect of her 
own property will not be revoked by her marriage before the award, 
(Charnley v. Winstanley, 5 East, 266: Russ. Arb. 156), and the marriage 
of a spinster partner will now probably be held not to operate as a disso- 
lution of a partnership at will (Nerot v. Burnard, 4 Rep. 17). 

Of the effect of marriage upon the prior acts and agreements 
of the husband or wife, with or in relation to each other. It will proba- 
bly be held that Section 4 has altogether done away with the common 
law rule, that where a man marries his creditor the debt is thereby 
released. The law remains as it wasin the case of an executrix or 
administratrix marrying a debtor to the estate (Dorchester v. 
Webb, Cro. Car. 372), and in that of an executor marrying a residuary 
legatee (Baker v. Hall, 12 Ves. 497). 

Of the effect of limitations of property to husband and wife 
during the coverture. At common law, when an estate is conveyed or 
devised to the husband and wife during the coverture, they will take 
by entireties, 1. e. cach of them is seised of the whole estate, and 
neither of a part, and the survivor is entitled to the whole ; but the 
husband may do what he pleases with the rents and profits during covert- 
ure. ‘This doctrine rests on the unity of persons between husband and 
wife which, as above suggested, would seem to be abolished 
in the case of those to whom this Act applies. The conse- 
quence is that the husband and wife in such a case would take as joint 
tenants with equal undivided shares, and with power to each to alien 
his or her own moiety in his or her life-time. When a term of years 
becomes vested in husband and wife, the husband alone will have no 
power, such as he has at common law (Co. Litt. 187 b.), to assion the 
term soas to bind the wife surviving. And when lands are cranted 
jointly to a husband and wife and a third person, Littleton’s doctrine, 
that the marricd couple would only take a moicty, would probably 
not be followed. 

Of gifts and grants between husband and wife. In this re- 
spect the law generally sccms unaltered. Since the statute of uses 
a husband has been able to convey to his wife, and in equity a gift by 
a husband to his wife has always been upheld where the transaction 
was bond fide and reasonable. It will, however, possibly be held, 
should such a case as Doe v. Gilbert, 5 Q. B. 423, Sugd. Pow. 168, 
arise, that a wife, tenant for life with the usual leasing power, may grant 
a lease to her husband ; and where a husband gives his wife moveable 
property, he will have no power to alien it. 

Of the husband?s interest in wife's personal estate in possession. 
Section 4 altogether does away with the rule, that marriage is an 
absolute gift to the husband (a) of the personal chattels of which the 
wife was actually and beneficially possessed at the time of the mar- 
riage in her own right; (6) of such other personal chattels as come to 
her during the marriage; and (c) of the chattels personal of the 
wife which, at the time of the marriage, were in the possession of a 
third person.* (See 1 Bright, 34). It also does away with the rule 
that marriage is a gift to the husband of his wife’s choses in action, 
(that is, things to which she has only a bare right enforceable by suit, 
such as debts owing to her, arrears of rent, legacies, negotiable in- 
struments, Government Promissory Notes, etc.), on condition that he 
reduce them into possession during the continuance of the marriage. 


“In suing for these it will now be necessary for the wife to join: quaere, 
indeed, whether the husband should be a party? The Code of Civil Procedure 
18 silent on tho subject. 
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He will no longer be rote his indorsement alone, to pass his wife's 
negotiable instruments (Mason v. Morgan, 2 A. & E. 30): nor has 
he any power to release or assign her choses in action. 

Of the husband's interest in personal estate belonging to his 
wife as executriz or administratriz. By English Law marriage gives 
the husband no interest in the goods and chattels belonging to his 
wife as executrix or admiuistratrix, because, it is said, such gift might 
prove disadvantageous to the creditors of the testator or intestate, 
(1 Bright, 39). Section 4 in this respect leaves the law as it was. It 
would, however, seem that under this Act the husband is not entitled 
to administer in his wife's right, and, consequently, that he has no 
power of disposition over the personal estate vested in her as execu- 
trix or administratrix, and that he cannot release debts owlng to the 
estate of the testator or intestate. 

As regards the wife's chattels real the husband takes no in- 
terest in her right, no power to sell, sub-lease or mortgage them dur- 
ing the coverture. It follows, of course, that the law will make no 
disposition of the wife’s term in case of the husband's misconduct, e. g., 
for committing waste or incurring forfeiture under the Penal Code. 
Nor can his wife’s property be sold for the satisfaction of his debts. 

With respect to the wife's freeholds for life and to her free- 
holds of inheritance before the birth of issue, the husband, according 
to the law hitherto in force, acquired a freehold interest during the 
joint lives of himself and his wife (1 Bright, 112). But as to lands 
and tenements of which she was scised in fee or in tail, upon having 
issue by her born alive that might by possibility inherit the estate by 
descent from her, he was entitled to an interest for his own life—called 
‘an estate by the curtesy’—in the lands and tenements in question. 
Section 4 denies him any such interest, and removes from Indian 
law a large and difficult body of learning, which, in a country where 
there are so few settlements, would have occasionally caused much 
difficulty in working out the part of this Act relating to succession. 
Other difficult heads of Engtish law—the husband's power over his 
wite’s realty—his right to be rciieved against dispositions of property 
made by the wife before marringe, her equity to a settlement out of her 
own property—are also swept away by the operation of this Section. 
And in antenuptial settlements prepared after the commencement of 
this Act it will be needless to insert the usual] covenant to settle the 
wife's after-acquired property, or (as regards her own property) at 
the time of the marriage to create a trust for her separate use. 

It will probably still be held that the permissive receipt by the 
husband of the wife’s income shall be assumed to have vaken place 
with her consent, and hence that she shall not be allowed to charge 
him as her debtor for the amount received, or, at all events, shall not 
be allowed to recuver more than one year’s income. (2 Dav, Conv. 
2nd ed. 56, 57). 

Henceforward, in the absence of a settlement, a wife's estate (as in 
the case of property settled to the separate use of a married woman 
which she is not restrained from anticipating) will be lable for her 
engagements (Vaughan v. Vanderstegen, 2 Drew. 179), and chargeable 
with the consequences of a fraud or breach of trust committed by her 
(Barrow v. Barrow, 4K. & J. 409: Hughes v. Wells, 9 Hare 773: 
Clive v. Carew, 5 Jur. N.§. 487.) 

‘The only way, then, in which a husband by operation of law be- 
comes entitled to his wife’s estate is as her administrator under Scc. 
205; and when he dies without having recovered all his wife’s personal 
estate, letters of administration de bonis non &c. of her estate, will 
probably, in accordance with the English practice till lately (1 Bright, 
41). be granted to the representative of the wife-—the administration 
being thus united with the bencficial interest. 
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Part II. 
Of Domicile. 


5. Succession to the immoveable property in 
Law regulating suc- British India of a person deceas- 


eaeon fo Lapacnrt ed is regulated by the law of 
and moveable property, British India, wherever he may 


respectively. have had his domicile at the 
time of his death. Succession to the moveable pro- 
perty of a person deceased is regulated by the law 
of the country in which he had his domicile at the 
time of his death. 


Tilustrations. 


(a) <A, having his domicile in British India, dies in 
France, leaving moveable property in France, moveable pro- 
perty in England, and property, both moveable and im- 
moveable, in British India. The succession to the whole is 
regulated by the law of British India. 

(6) A, an Englishman having his domicile in France, 
dies in British India, and leaves property, both moveable 
and immoveable, in British India. The succession to the 
moveable property is regulated by the rules which govern 
in France, the succession to the moveable property of an 
Englishman dying domiciled in France, and the succession 
to the immoveable property is regulated by the law of 
British India. 


The first clause of this Section is merely a particular case of the 
rule, that succession to immoveable property 1s regulated by the lex 
loci ret sifae (Doe v. Vardill, 5 B. & Cr. 438). 

If a Will be made in England of lands in India, its construction and 
the ceremonial of its execution will be governed by the rules laid 
down in this Act. So if a man die intestate, domiciled in England, his 
lands in India will descend according to the rules hereinafter prescribed 
in cases of intestate succession. (1 Jarm. Wills, 1, 2). 

Mobilia sequantur personam (a), a3 the rule that succession to move- 
ables is regulated by the dex domicilti is occasionally expressed, of course 
Sl pa only questions of testacy and intestacy, of the interpretation 
and construction of the Will (sce Zrotter v. Trotter, 4 BI. N.S. 502) 
and of the devolution of the property: (d:nohin v. Wylie, 10 H. L. 
Ca.1, 18: Crispin v. Doglioni, 3Sw. & T. 96): the Court of Adminis- 
tration is soqulated by the lex loct rei sit@ (1 Jarm. Wills, 2). It 
was to prevent the evils which would result from a conflict of jurisdic- 
tions, that the law of domicile was introduced and adopted by civilised 
nations (10 H. L. Ca. 15). But parties entitled to insist on the 
authority of the Court of the domicile may, by their conduct give 





_(a) See Story Confl. of Laws, par. 380, Phillim. Dom. 8, and Bremer vy, 
ty 10 Moo. P. C. C. 306, 358, per Lord Wensleydale: Boyes v. Bedale,12 W. 
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to the Court where the property is situate power to construe the Will 
and administer the estate so far as funds and ns in the jurisdiction 
of the latter Court are concerned (10 H. L. 16). 

The Section under consideration does not appear to affect the rule, 
that a Will made under a power, if executed as required by the power, 
will be good without reference to the testamentary law of the testator's 
domicile: for the appointee takes, not under the instrument exercis- 
ing, but under the instrument creating, the power ; and the latter in- 
strument will be construed according to the law of the place where it 
is executed if it deal with moveables and according to the lex loci rei 
site if it deal with immoveables. 1 Jarm. Wills, 5. 


6. A person can only have one domicile 
One domicile only for the purpose of succession to 


affects succession to his moveable property. 
moveables. 

See Somerville v. Somerville, 4 Ves. 794, per Lord Alvanley: Forbes 
v. Forbes, Kay 353, per Wood V. C. 


7. The domicile of origin of every person of 
Domicile of origin of legitimate birth is in the country 
erson of legitimate in Which at the time of his birth 
oy his father was domiciled: or if he 
is a posthumous child, in the country in which his 
father was domiciled at the time of the father’s 

death. 

Lllustration. 


At the time of the birth of A, his father was domiciled in 
England. A’s domicile of origin is in England, whatever 
may be the country in which he was born. 

8. The domicile of origin of an illegitimate 

Domicile of origin of child is in the country in which, 


eS a at the time of his birth, his 
mother was domiciled. 


Except in one point, Sections 7 and 8 merely express the rule 
of the Civil Law: Patris originem unusquisque sequitur and Ejus, qui 
justum patrem non habet, prima origo a matre (1 Burge, 33: Scrimshire 
v. Scrimshire, 2 Hag. Cons. Rep. 405). The exception referred to, 
is the provision as to the domicile of origin of a posthumous child. 
The rule hitherto prevalent is that such a child's domicile of origin is 
the domicile which its mother had at the time of its birth. 

The Act makes no provision for the case where the child’s parents 
are unknown. It is submitted that the domicile of origin is then the 
place of its birth, or that where it is found (Westl. 35.) 

Domicile is the =e conception of residence (Westl. 30), of which there 
are three kinds. I. Every one receives at birth a “ Domicile of origin” 
(domicilium originis vel naturale, domicilium nativitatis) which adheres 
until another is acquired and so, throughout life, each successive doini- 
cile can only be lost by the acquisition uf a new one (Sec. 9 infra: West). 
33)—II. Domicile by operation of law (necessarium) which attaches to 
two classes: those under the control of another, as in the case of (a) the 
wife (Secs. 15, 16) 5. the minor, Sec. 14), ¢. the servant, (Sec. 12) and 
those on whom the State affixes a domicile as in the case ofa. the officer, 
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b. the prisoner (See. 16).—II{. Domicile of choice (voluntarium, 
adscititium) where one is abandoned and another acquired (Phillim, 25). 


Ganladuen- ah os 9. The domicile of origin pre- 
micile of origin. . vails untila new domicile has 
been acquired. 


The presumption of law is that the domicile of origin is retained 
unless the change is proved. The burthen of proving the change is cast 
on him who alleges it (1 Burge, Comm, 34, 40: Aikman v. Aikman, 3 
Macq.877 : 7 Jur. N.S. 1017, per Lord Wensleydale, Atty Gen. v. Rowe, 
Hurl. & Colt. 31; 8 Jur. N.S. 823). The circumstances amounting to 

roof of the acquisition of a new domicile are defined in the following 
Nection to be these: Ist, the factum of taking up a new habitation ina 
country not that of his origin, and 2d, that such habitation be “ fixed” 2. e. 
taken up with the animus manendi, the intention to reside, in the new 
locality. As to the first it would seem that a man’s being in ttinere would 
not be a sufficient taking up a new habitation (but see Munro v. Douglas, 
5 Madd. 379: Forbes v. Forbes Kay 354): there must be a complete 
transit to, and an actual residence in the new home. But to consoli- 
date the new domicile, when the transit is once complete, length of 
time is not important: one day will be sufficient, provided the animus 
manendi exist (Craigie v. Lewin, 3 Curt. 448: Westl. 38). When death 
occurs tu transitu the old domicile (if an acquired one) does not remain, 
the consequence being that the domicile of origin reverts, Lyall v. Paton, 
25 L. J., Ch. 746: 2 Jarm. Wills 9: 3 Sw. & T.18. Much difficulty 
will probably arise from the ambiguity of the term “ fixed” as it de- 
pends for its interpretation on the intention of the party, which must be 
collected from various indicia incapable of precise definition. (Wood 
V.C., Kay 353): the mere being in the new locality for however long a 
continuance, will not of itself be sufficient. As Lord Cranworth said 
in Whicker v. Hume, 7 H. L. Ca. 159, and in Moorhouse v. Lord, 
10 H. L. Ca. 283, a man must intend quatenus in illo exuere patriam. See 
further as to the effect of residence, Hfodgson v. Beauchesne, 12 Moo. 
P, C. 285, 328. A Scotch domicile has been retained by the absence of the 
animus manendi, during an eight years’ habitation in orden (Munro v. 
Munro, 7 Cl. & F. 842, Westl. 36.) Next, as the intention must be 
to reside, it will not be satisfied by a sojourn adopted for a limited or 
temporary purpose, with the design of returning on accomplish- 
ment (Westl. 36.) Thus in the case of the nolitical refugee (Section 
10, infra, Illustration 6), which seems suggested by DeBonneval v. De 
Bonneval, 1 Curt. 856, his hope of a political change, which may 
enable him to return, is connidcred to preserve to him his native 
domicile. So an English domicile would not be lost by the intention 
of pence a year or two in Italy for the sake of health (Whicker 
v. Hume, 13 Reav. 366, 398)—* though,” says Mr. Westlake, “ if 
the necessity of a warm climate should cause one to remove hig 
establishment to Naples, it would not be preserved by the indefinite 
hope of returning at some future period with a renovated constitution” 
(see Hoskins v. Mathews, 8 DeG. Mac. & G. 13: Moorhouse 
v. Lord, 10 H. L. Ca. 292, per Lord Kingsdown). 

The following is Dr. Phillimore’s list of the circumstances which 
have been relied on as affording evidence of the intention (animus 
aS 1. Place of birth and origin. %. Oral (a) and written declara- 
tion. 3. The place of death. (5) 4. The place of wife (c)and family. 5. The 


_ The English Courts ascribe little value to oral declarations, Phill, 513: 
12 Moo. P. C. 325. 
(5) A circumstance of very slight moment, Phill, 114, 118 
(c) See per Wood V. C., Ray, 864 
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house of trade. 6, The depository of family ers and memorials. 
Y. The Mansion house. 8. D ion in | documents. 9. Poa- 
session and exeroise of political rights and privileges. 10. Possession 
of real estate. 11. Length of residence and lapse of time. (Time 
being, according to Lord Stowell, the grand ingredient in constituting 
domicile, 3 Rob. Adm. 224). 

It is a rule that an office which uires a residence confers a 
domicile in that place where its holder is bound to reside constantly. 
But to this the Act makes two exceptions, first, in the case of persons 
residing here in the Civil or Military Service, next, in the case of 
Ambassadors and Consuls. Except in the case of the servant of an 
Ambassador or Consul Gas 12), the Act is silent as to the domicile 
of a domestic servant, which is held to be that of his master (Westl. 
42, Phillim. et seq.). 

As to prisoners, an enforced sojourn does not change the domicile 
(Burtonv. fisher, 1 Milw. 183: Phillim. Dom. 88.), unless, as in the 
case of transportation for life (see Sec. 16), it be such as to exclude the 
possibility of return (Phillim. Dom. p. 89: Westl. 47, 48). ; 

A domicile will not be lost by a constrained residence in a foreign 
country (Jn the Goods of the Duchess D' Orléans, 1 Sw. & T. 254.) 


10. A man acquires a new domicile by taking 
“Acquisition of new UP his fixed habitation in a 
domicile. country which is not that of 
his domicile of origin. 

Explanation.—A man is not to be considered a3 
having taken up his fixed habitation in British 
India merely by reason of his residing there in 
Her Majesty’s Civil or Military Service, or in the 
exercise of any profession or calling. : 


Lllustrationes. 


(a.) A, whose domicile of origin is in England, procceds 
to British India, where he settles as a Barrister or a Mer- 
chant, intending to reside there during the remainder of his 
life. His domicile is now in British India. 


See The Indian Chief, 3 Robins. Adm. Rep. 18. 


(b.) A, whose domicile is in England, goes to Austria, 
and enters the Austrian service, intending to remain in that 
service. A has acquired a domicile in Austria. 


Ommaney v. Bingham, Phill. Dom. 72-75, 5 Ves. 757. 


(c.) A, whose domicile of origin is in France, comes to 
reside in British India under an engagement with the British 
Indian Government for a certain number of years, It is his 
intention to return to France at the end of that period. He 
does not acquire a domicile in British India. 

(d.) A, whose domicile is in England, goes to reside in 
British India for the purpore of winding up the affairs of a 
partnership which has been dissolved, and with the inten- 
tion of returning to England as soon as that purpose is 
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accomplished. He does not by such residence acquire a 
domicile in British India, however long the residence may 
last. 

(c.) A, having gone to reside in British India under the 
circumstances mentioned in the last preceding illustration, 
afterwards alters his intention, and takes up his fixed habi- 
tation in British India. A has acquired a domicile in Bri- 
tish India. 

(f.) A, whose domicile is in the French Settlement of 
Chaudernagore, is compelled by political events to take 
refuge in Calcutta, and resides in Calcutta for many years in 
the hope of such political changes as may enable him to 
return with safety to Chandernagore. He does not by such 
residence acquire a domicile in British India. 


De Bonneval v. De Bonneval, 1 Curt. 856. 


(g.) A, having come to Calcutta under the circumstances 
stated in the last preceding illustration, continues to reside 
there after such political changes have occurred as would 
enable him to return with safety to Chandernagore, and he 
intends that his residence in Calcutta shall be permanent. 
A has acquired a domicile in British India. : 


The Explanation follows the first branch of the old rule, that 
a person did not change his domicile by going to British India 
in the service of the Crown; but that it was otherwise if he entered 
the service of the East India Company (Bruce v. Bruce, 2 B. & P. 
229: Forbes v. Forbes, Kay, 356 : Jopp v. Wood, 11 Jur.N. 8. 52, 212.) 
The provision embodied in the explanation “is as regards the bulk of 
the army, nothing more than a statement of the existing law. Its ap- 
plication to the staff corps and to the official and professional classes 
may perhaps be less favourable to the acquisition of an Indian domicile 
by those classes than the strict rules of English law, but we believe 
that it is the most just and suitable rule that can be laid down for 
India."—First Report of Commissioners. 


11. Any person may acquire a domicile in 
Special mode of ac- British India by making and 
quiring domicile in depositing in some Office in 
mesh tadie: British India (to be fixed by the 
Local Government), a declaration in writing under 
his hand of his desire to acquire such domicile, pro- 
vided that he shall have been resident in British 
India for one year immediately precoding the time 
of his making such declaration. 


This Section seems suggested by the French Code Civil, Art. 
104, which permits a person to declare his domicile to the municipality 
of the place which he has abandoned, and to that of the place to 
which he has transferred his domicile. Such declaration affords con- 
clusive evidence of the existence of the intention. - 
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12. A person who is appointed by the Govern- 

. ment of one country to be its 
Rteclenep a babes ambassador, consul or other re- 
try merely as the re- presentative in another country 
presentative ofaforeign does not acquire a domicile in 


G by resi- 
dence wid: an ae fare the latter country by reason only 


of bis family or as a of residing there in pursuance 
he of his appointment ; nor does 
any other person acquire such domicile by reason 
only of residing with him as part of his family or as 
a servant. 


The house of an Ambassador is considered to be part of his 
sunita i territory (Westl. 9, note, 45). But as the same reason docs 
not apply to the domicile of Consuls (Maltass v. Maltass, Rob. 79: 
Gout v. Zummermana, 5 Notes of Cases,445) or Attachés, another ground 
must be sought for the rule ; and it is supplied by the duty of these 
classes of public servants to act for the interest and remain identi- 
fied with the feelings of the State by which they are accredited. Ac- 
cordingly the doctrine is confined to the retention of the home-domi- 
cile by such minister when sent out. If a Government choose to employ 
in such capacity the services of one already resident in the foreign 
country—a frequent case with consuls, and not unknown with ambas- 
sadors (Heath v. Samson, 14 Beav. 441)—the domicile is not changed by 
the appointinent (Westl. 45), and see Atty. Gen. v. Kent, 31 L. J. 
Kixch. 391: 1 Hurl. & Colt. 12. 


13. A new domicile continues until the former 
Continuance of new domicile has been resumed, or 
domicile. another has been acquired. 


No provision is made as to the evidence of resumption of’ domicile, 
as to which see Ju the Goods of Raffenel, 3 Sw. & T. 49: Moor- 
house v. Lord, 9 Jur. N.S. 677: 10 H. L. Ca. 272. The requisite 
evidence would be slighter than is necessary to justify the conclusion 
that a man means to abandon his domicile of origin and acquire a new 
one (Lord v. Colvin, 4 Drew. 366). 

Where a domicile has been acquired, the burthen of proof lies on 
him who seeks to show that that domicile has been changed (Maxwell 
v. McClure, 6 Jur. N.S. 407.) 


14. The domicile of a minor follows the domicile 
Minor’s domicile. of the parent from whom he 
derived his domicile of origin. 


What, then, is the rule, in the case of a legitimate child, after 
the father’s death, and after the death of both parents ? It would seem 
that, under the Act, « fatherless minor's domicile is that which it had 
at its father’s death. And there is some reason for thisrule, as it 
precludes the ing of the mother or guardian gaining an advan- 
tage, in case of the child's death under age, by removing its domicile 
to a country where the rules of succession are more advantageous tu 
them (see Westl. 35). The weight of English authority, however, 
was in favour of the mother's domicile. See Pottinger v. Wightman, 3 
Mer. 67: 1 Jarm. Wills, 11. But Denisart and the French Courts in 
his time held that neither mother nor guardian could change the mi- 
nor's domicile (Phillim. 37, 38.) 
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Exception.—The domicile of a minor does not 
change with that of his parent, if the minor is mar- 
ried or holds any office or employment in the service 
of Her Majesty, or has set up, with the consent of 
the parent, in any distinct business. 


The minor married (whether with or without the proper con- 
sent?) is treated as sui juris in respect of his domicile, since on his mar- 
riage he is emancipated and actually founds an establishment separate 
from the parental home. (Westl. 36: Phillim. 49, 50.) 


15. By marriage a woman acquires the domicile 
Domicile acquired by Of her husband, if she had not 


a woman on marriage. the same domicile before. 

‘By marriage” that is, by an actual lawful marriage, not by 
an unlawful marriage or mere betrothal (Burge 35. 

She acquires ‘lie husband's domicile even before she leaves her resi- 
dence (ib.). The theory of this acquisition of domicile rests upon 
this: it is the wife’s duty to reside with her husband, and with this 
duty her wish is presumed to coincide (Westl. 7.) 


If a widow remarry, her domicile will be that of her second husband 
(Phill. 27.) 


16. The wife’s domicile during the marriage 
Wife's domicile dur- followsthe domicile of her hus- 
ing marriage. band. 
In re Daly, 25 Beav. 456. 


Exception.—The wife’s domicile no longer follows 
that of her husband if they he separated by the sen- 
tence of a competent Court, or if the husband is 
undergoing a sentence of transportation. 


“ Separated” 1. ¢. whether by divorce a vinculo, or a mensa et toro 
onl (Williams v. Dormer, 2 Rob. 505) or, semble, by a decree for 
judicial separation (Dolphin v. Robins, 7 H. L. Ca. 390, 416, per Lord 
Cranworth. But see Yelverton v. Yelverton, 1 Sw. & T. 574). There 
may also be exceptional cases to which even without judicial 
separation the general rule would not apply, as, for instance, 
where the husband has abjured the realm, has deserted his wife and 
established himself permanently in a foreign country (7 H. L. Ca. 416.) 
and see Pitt v. Pitt, 10 Jur. N. 8. 785,736, per Lord Westbury C. 

In such cases, and also when the husband dies, the wife regains the 
power of changing her domicile, but retains the last matrimonial 
domicile until she has actually changed it animo et facto (Westl. 42.) 


Except in cases stat- 1¥. Except in the cases above 
caiminor canmoracquire provided for, a person cannot 
during minority acquire a new 
domicile. 
18. An insane person cannot acquire a new 
Lunatic’s acquisition domicile in any other way than 
of new domicile. by his domicile following the 
domicile of another person. : 
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A domicile of chuice can of course only be acquired by a person 
sui juris. Where a Scotchman after a service of forty years in India 
became insane and was sent to England on leave and never recovered » 
his faculties and died in land, it was held that hia domicile was 
Anglo-Indian sea v. Skirving, 9 W. R. 764). The section only 
appears to apply to cases of lunatic minors and lunatic married women 
Ouaare would an adult lunatic acquire the domicile of the committee 
of his person? See Phill. Dom. p. 55. 


19. Ifa man dies leaving moveable property in 

Succession = aper- British India ; in the absence of 
son's moveable proper- ‘At 
ty in British India in proof of any domicile elsewhere, 
absence of proof of his succession to the property is re- 
domicile elsewhere. gulated by the law of British 
India. 

This section, in the case of the death in India of every person 


other than a Hindi, 8 Buddhist or a Muhammadan, throws the onus 
on him who would prove that the deceased was domiciled elsewhere. 


Parr If]. 
Of Consanguinity. 
This Part does not apply to Parsees (Act XXI of 1865, Section 8.) 





20. Kindred or consanguinity is the connexion 

Kindred or conan. OF relation of persons descended 
guinity. from the same stock or common 
ancestor. 


This is the old definition: oinculum personarum ab eodem stipite 
descendentium. 2 Black. Comm., 203: Wms. Exors., 365. 


21. Lineal consanguinity is that which subsists 
between two persons, one of 
whom is descended ina direct 
line from the other, as between a man and his 
father, grandfather, and great-grandfather, and so 
upwards in the direct ascending line; or between 
a man, his son, grandson, great-grandson, and so 
downwards in the direct descending line. Every 
generation constitutes a degree, either ascending or 
descending. A man’s father is related to him in 
the first degree, and so likewise is his son ; his 
grandfather and grandson in the second degree ; 
his sical ica and great-grandson in the 
third, 


Lineal consanguinity. 


2 Black. Comm., 203: Wms. Exors. 365, 366. 
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22. Collateral consanguinity is that which sub- 

Collateral consangui- sists between two persons who 
nity. are descended from tle same 
stock or ancestor, but neither of whom is descended 
in a direct line from the other. For the purpose of 
ascertaining in what degree of kindred any colla- ° 
teral relative stands to a person deceased, it is pro- 
per to reckon upwards from the person deceased to 
the common stock, and then downwards to the 
collateral relative, allowing a degree for cach person, 
both ascending and descending. 


In other words, to take the sum of the degrees in both lines 
to the common ancestor (Wms. Exors., 366, 367.) 


23. For the purpose of succession, there is no 

+3 distinction between those who 

ersons held for pur- 
pose of succession tobe are related toa person deccased 
similarly related to the through his father and those who 
ney are related to him through his 
mother ; nor between those who are related to him 
by the full blood, and those who are related to him 
by the half blood; nor between those who were 
actually born in his life time, and those who at the 
date of his death were only conceived in the womb, 
but who have been subsequently born alive. 


By English law, the half blood is admitted to administration as well as 
the whole: for they are kindred of the intestate, and have been exclud- 
ed from the inheritance of land only on feudal reasons. Therefore the 
brother of the half blood shall exclude the uncle of the whole blood. 

A child in ventre sa mére at the time of the father's death, is, by 
the rules of the Common and the Civil law, to all intents and purposes 
a child as much asif born in the father’s life-time (Doe v. Clarke, 
2 H. Bl. 401: Wins. Exors. 1348.) 


24, In the annexed table of kindred the degrees 

Mode of computing are computed as far as the sixth, 
degrees of kindred. = and are marked by numeral 
figures. 

The person whose relatives are to be reckoned, 
and his cousin-german, or first cousin, are, as shown 
in the table, related in the fourth degree ; there 
being one degree of ascent to the father, and another 
to the common ancestor the grandfather ; and from 
him oue of descent to the uncle, and another to the 
cousin-german ; making in all four degrees. 


( lb ) 


A grandson of the brother and a son of the uncle, 
i.¢, @ great-nephew and a cousin-german, are in 
equal degree, being each four degrees removed. 

A grandson of a cousin-german is in the samo 
degree as the grandson of a great uncle, for they 
are both in the sixth degree of kindred. 


TABLE OF CONSANGUINITY. 
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Part LY. , 


Of Intestacy. 


25. A man is considered to die ipa in 
respect of all property of which 
a desaneed ‘ ai i % he has not made a testamentary 


considered tohavedied qisposition which is capable of 
intestate. on =a 


Illustrations. 


(a.) A has left no Will. He has died ‘intestate in res- 
pect of the whole of his property. 

(b.) A has left a Will, whereby he has appointed B his 
executor; but the Will contains no other provisions. A has 
died intestate in respect of the distribution of his property. 


The appointment of B. as executor does not operate as a 
testamenta pi ona in his favour of any part of the testator’s 
proper ‘his has been the law in England since 11 Geo. 4&1 

ill. 4, cap. 40. 


(c.) A has bequeathed his whole property for an illegal 
purpose. A has dicd intestate in respect of the distribution 
of his property. 

(7.) A has bequeathed 1,0007 to B, and J,000/ to the 
eldest son of C, and has made no other bequest ; and has 
died leaving the sum of 2,000/ and no other property. C 
died before A without having ever had a son. A has died 
intestate in respect of the distribution of 1,000/. 


N.B. The rest of this Part does not apply to Parsees (Act XXI 
of 1865, Sec. 8.) 


26. Such property devolves upon the wife or 
husband, or upon those who are 
of such of the kindred of the deceased, 
in the order and according to 
the rules herein prescribed. 

Lxplanation.—The widow is not entitled to the 
provision hereby made for her, if by a valid contract 
made before her marriage she has been excluded 
from her distributive share of her husband’s estate. 

Soin England the widow's title under the statute of distribu- 
tions may barred by a settlement before marriage excluding her 
from ber distributive share of her husband's estate; and even in the 
case of a female infant she may be barred of her right by such a 
settlement, made before marriage, with the spprobation of her parents 


and guardians (Wms. Exors. 1342). In Slatter v. Slatter, 1 Y.& C. 
28, Lyndhurst L. C. B., held that a separation-deed executed by the 
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wife after marriage did not deprive her of her statutory share. It is, 
however, to be noted that the deed did not mention such share ex- 
pressly. 

27. Where the intestate has left a widow, if he 

Where the intestate has also left any lineal descend- 

__left a widow and ants, one-third of his property 
lineal descendants, or ‘ : 

a widow and kindred Shall belong to his widow, and 
only, or a widow and the remaining two-thirds shall 
mo eincret go to his lineal descendants, ac- 
cording to the rules herein contained. If he has 
left no lineal descendants, but has left persons 
who are of kindred to him, one-half of his pro- 
perty shall belong to his widow, and the other 
half shall go to those who are of kindred to him, in 
the order and according to the rules hercin contained. 
If he has left none who are of kindred to him, the 
whole of his property shall belong to his widow. 

The first and second rules laid down in this Section are those that 
have hitherto prevailed as to the personal property of an intestate 
husband. But where an intestate leaves a widow, but nonextof kin, 
the widow has hitherto been entitled only to one moiety of the per- 
sonal estate, the other going to the Crown (Cave vy. Roberts, 8 Sim. 
214.) 

It has lately been held in England that a wife divorced a mensa et 
toro is one of the next of kin, and entitled under the statute (Rolfe v. 
Perry, 32 L. J., Ch. 14.) 

98. Where the intestate has Jcft no widow, his 

Where the intestate Property shall go to. his lineal 
has left no widow, and Gescendants or to those who are 
where he has left no of kindred to him, not being 
kindred. : . 

lineal descendants, according to 
the rules herein contained : and if he has left none 
who are of kindred to him, it shall go to the Crown. 

The Crown would take the property subject to the intestate’s 
debts, if any (Wius. Exors., 1365), aud not ina fiduciary character but 
beneficially (Aane v. Reynolds, 4D. M. & G. 611, per Lord Cranwortb). 
In England the Crown usually grants the property, with the exception 
of a small part, by letters patent or otherwise; and then, says Mr. 
Justice Williams (Exors. 1365), such ae seems of course entitled 

t 


to the administration, and, consequently, to the sole enjoyment of the 
property. 
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Part V. 


Of the Distribution of an Intestate’s Property. 
This Part does not apply to Parsees’ (Act XXI of 1865, Sec. 8.) 


(a.) Where he has left lineal descendants. 


29. The rules for the distribution of the intes- 
tate’s property (after deducting 
the widow’s share, if he has left 
a widow) amongst his lineal descendants are as 
follows :— _ 

30. Where the intestate has left surviving him 

Where the intestate Child or children, but no more 
has left a child or chil- remote lineal descendant through 
dren only. a deceased child, the property 
shall belong to his surviving child, if there be only 
one, or shall be equally divided among all his sur- 
viving children. 

“Child” and “ Children” here mean, respectively, a child and 
children legitimate according to the law of the country where its 
abt are domiciled at the time of ifs conception and birth, and not 
y the law of tbe country where it is born (da re Wright, 2 K. & J. 
595): see 2 BL. Com. 247: Birthistle v. Vardell, 7 Cl. & F. 925, 934: 
and In re Don's Estate, 4 Drew 199, 

31. Where the intestate has not left surviving 

Where the intestate Lim any child, but has left a 
has left no child, buta grandchild or grandchildren, and 
grandchild or grand- yg more remote descendant 
children. ; 

through a deceased grandchild, 

the property shall belong to hissurviving grandchild 
if there be only one, or shall be equally divided among 
all his surviving grandchildren. 


Tllustrations. 


(a.) A has threc children, and no more; John, Mary, 
and Henry. They all die before the father, John leaving 
two children, Mary three, and Henry four. Afterwards A 
dies intestate, leaving those nine grandchildren and no de- 
scendant of any deceased grandchild. Each of his grand- 
children shall have one-ninth. 

From Was. Exors. 1348-9. 

(b.) But if Henry has died, leaving no child, then the 
whole is equally divided between the intestate’s five grand- 
children, the children of John and Mary, 

(c.) A has two children, and no more; John and Mary. 
John dies before his father, leaving his wife pregnant, Then 


Rules of distribution. 
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A dies, leaving Mary surviving him, and in due time a child 
of John is born. A’s property is to be equally divided be- 
tween Mary and such posthumous child. 


32. In like manner the property shall go to the 

Where the intestate surviving lineal descendants who 
has left | only great, are nearest in degree to the in- 

children or lineal ; 

Weecendants in aremo- teState, where they are all in the 
ter degree. degree of great-grandchildren to 
him, or are all in a more remote degrec. 

33. Ifthe intestate has left lineal descendants 

Where the intestate Who do not all stand in the same 
leaves lineal descend- degree of kindred to him, and 
antsnotall in thesame the persons through whom the 
degree of kindred to him 
and those through more remote are descended from 
whom the more remote him are dead, the property shall 
descent areas be divided into such a num- 
ber of equal shares as may correspond with the 
number of the lineal descendants of the intes- 
tate who either stood in the nearest degree of 
kindred to him at his decease, or, having been of 
the like degree of kindred to him, diced before 
him leaving lineal descendants who survived 
him ; and one of such shares shall be allotted to 
each of the lineal descendants who stood in the 
nearest degree of kindred to the intestate at his 
decease ; and one of such shares shall be allotted 
in respect of each of such deceased lineal descend- 
ants ; and the share allotted in respect of cach of 
such deceased lineal descendants shall belong to 
his surviving child or children or more remote lincal 
descendants, as the case may be ; such surviving 
child or children or more remote lineal descendants 
always taking the share which his or their parent 
or parents would have been entitled to respectively 
if such parent or parents had survived the intes- 
tate. - 

Illustrations, 


(a.) A had three children, John, Mary, and Henry ; 
John died, leaving four children, and Mary died, leaving 
one, and Henry alone survived the father. On the death of 
A intestate, one-third is allotted to Henry, one-third to 


J a four children, and the remaining third to Mary's one 
child, 
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(b.) A left no child, but left eight grandchildren, and 
two children of a deceased grandchild. The property is 
divided into nine parts, one of which is allotted to each 
grandchild ; and the remaining one-ninth is equally divided 
between the two great-grandchildren. 

.. (c.) A has three children, John, Mary, and Henry. 
John dies leaving four children, and one of John’s children 
dies leaving two children. Mary dies leaving one child. 
A afterwards dies intestate. One-third of his property is al- 
lotted to Henry; one-third to Mary’s child ; and one-third 
is divided into four parts, one of which is allotted to each of 
John’s three surviving children, and the remaining part is 
equally divided between John’s two grandchildren. 

(b.) Where the Intestate has left no lineal des- 


cendants. 


34. Where an intestate has left no lineal 
Rules of distribution descendants, the rules for the 
where the intestate distribution of his property (after 
has left no lineal des- deducting the widow’s share, 
cendants. : : 
if he has left a widow) are 
as follows :-— 

35. Ifthe intestate’s father be living, he shall 

Where __ intestate’s succeed to the property. 
father is living. 

36. If the intestate’s father is dead, but the in- 

‘ . ,. testate’s mother is living, and 

Vhere — intestate’s : 
father is dead but hig there are also brothers or sisters 
mother, brothers and of the intestate living, and 
piphebe are WVINg: there is no child living of any 
deceased brother or sister, the mother and cach 
living brother or sister shall succeed to the property 
in equal shares. 

Illustration. 

A dies intestate, survived by his mother and two brothers 
of the full blood, John and Henry, and a sister Mary, who is 
the daughter of his mother, but not of his father. The 
mother takes one-fourth, each brother takes one-fourth, and 
Mary, the sister of half blood, takes one-fourth. 

37, If the intestate’s father is dead, but the 

Where intestate’s itestate’s mother is living, and 
father isdead and his if any brother or sister, and 
mother, a brother or the child or children of any 
sister, and children of ° 
any deceased brother brother or sister who may have 
or sister are living. died in the intestate’s lifetime 
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are also living, then the mother and each living bro- 
ther or sister, and the living child or children of 
each deceased brother or sister, shall be entitled to 
the property in equal shares, such children, if more 
than one taking in equal shares only the shares 
which their respective parents would have taken if 
living at the intestate’s death. 


Tllustration. 


A the intestate leaves his mother, his brothers, John and 
Henry, and also one child of a deceased sister, Mary, and 
two children of George, a deceased brother of the half blood 
who was the son of his father but not of his mother. -The 
mother takes one-fifth, John and Henry each take one-fifth, 
the child of Mary takes one-fifth, and the two children of 
George divide the remaining one-fifth equally between 
them. 

38. Ifthe intestate’s father is dead, but the 

Where _intestate’s intestate’s mother is living and 
father is dead and his the brothers and sisters are all 
sie ee cng dead, but all or any of them 
brother or sister are have left children who survived 
has the intestate, the mother and 
the child or children of each deceased brother or 
sister shall be entitled to the property in equal 
shares, such children (if more than one) taking in 
equal shares only the share which their respective 
parents would have taken if living at the intestate’s 
death. 


Illustration. 


A the intestate leaves no brother or sister, but leaves his 
mother and one child of a deceased sister Mary, and two 
children of a deceased brother George. The mother takes 
one-third, the child of Mary takes one-third, and the 
children of George divide the remaining one-third equally 
between them. 


39. Ifthe intestate’s father is dead, but the 

intestate’s mother is living, and 

Where intestate’s fa- there is neither brother, nor 
ther is dead, but his . . 

mother is living, and Sister, nor child of any brother 

there is no brother nor or sister of the intestate, the 

autor nor menne®: property shall belong to the 


mother. 
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40. Where the intestate has left neither lineal 
Where intestate has GeScendant, nor father, nor mo- 
left neither lineal des- ther, the property is divided 
*“* nor father nor gqyally between his brothers 
and sisters and the child or chil- 
dren of such of them as may have died before him, 
such children (if more than one) taking in equal 
shares only the share which their respective parents 
would have taken if living at the intestate’s 
death. 
41, Ifthe intestate left neither lineal descend- 
Where intestate has 20t, mor parent, nor brother 
left neither lineal de- nor sister, his property shall be 
’ nor parent, divided equally among those of 
nor brother nor sister. ° : : 
his relatives who are in the 
nearest degree of kindred to him. 


Illustrations. 


(a.) <A, the intestate, has left a grandfather and a grand- 
mother, and no other relative standing in the same ora 
nearer degree of kindred to him. They, being in the second 
degree, will be entitled to the property in equal shares, 
exclusive of any uncle or aunt of the intestate, uncles and 
aunts being only in the third degree. 

(b.) A, the intestate, has left a great-grandfather or 
creat-grandmother, and uncles and aunts, and no other 
relative standing in the same or a nearer degree of kindred 
to him. All of these being in the third degree shall take 
equal shares. 

(c.) <A, the intestate, left a great-grandfather, an uncle, 
and a nephew, but no relative standing in a nearer degree 
of kindred to him. All of these being in the third degree 
shall take equal sharcs. 

(d7.) Ten children of one brother or sister of the intestate, 
and one child of another brother or sister of the intestate, 
constitute the class of relatives of the nearest degree of 
kindred to him. They shall cach take one-eleventh of the 


property. 
42. Where a distributive share in the property 
Children’s advance- Of a person who has died intestate 
ments nottobe brought shall be claimed by a child, or 
meen bor any descendant of a child of such 
person, no money or other property which the intes- 
tate may during his life have paid, given, or settled 
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to or for the advancement of the child by whom or 
by whose descendant the claim is made, shall be 
taken into account in estimating such distributive 
share. 


Respecting this Section, the Commissioners observe, “ We propose 
to omit the rule of the English law by which, in cases of total intes- 
tacy, anything which achild may have received from the father in his 
lifetime by way of advancement, is deducted from his share of the 
father’s estate. This rule, though founded upon a desire to equaliac 
as far as possible the benefit derived by children from their father's 
property, often fails to effect that object, and proves productive of 
considerable inconveniences. It tends to encourage minute and difti- 
cult investigations of matters of family account, and it frequently in- 
terferes with the arrangements of a father who has given property to a 
child by way of advancement, and yct has not seen fit to make any 
alteration in his testamentary dispositions ; and these evils, which are 
often felt in England, would be still more felt in India.” 

The Section only alters the law as regards succession from intestate 
fathers, Where a mother, being a widow, advances a child and dies 
intestate, leaving many children, it has always been held, since Lord 
King’s decision in Holt v. Frederick, 2 P. Wms. 357, that the child 
advanced shall not bring what he received from his mother into hotchpot 
(Wms. Exors. 1350). 

It may be remarked that the money, &c., will not be taken into 
account, whether the provision takes effect before or after the intes- 
tate’s death. Wms. Exors. 1353, 1356. 


Part VI. 


Of the Effect of Marriage and Marriage Settlements 
on Property. 


43. The husband surviving his wife hasthe same 
Rightacot’ wiower rights in respect of her property, 
and widow respective- 1f she die intestate, as the widow 
ly. has in respect of her husband’s 
property, if he die intestate. 
This Section (43) does not apply to Parsees, Act X XI of 1865, Sec. 8. 
44, Ifaperson whose domicile is not in British 
sat India marries in British India a 
o rights to proper- h eae . 
ty not comprised in an person whose domicile is in Brit- 
eee nupp erection, ish India, neither party acquires 
a person do. PY the marriage any rights in 
and @ person respect of any property of the 
ee ritish other party not comprised ina 
. settlement made previous to the 
marriage, which he or she would not acquire there- 
by if both were domiciled in British India at the 
time of the marriage. 
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For instance, if a man domiciled in England, marries an East Indian 
woman possessed of land and money in India, she acquires his domicile 
(Sec. 15), and (in the absence of Section 44) her unsettled moveables 
would, according to the law of England, immediately become the ab- 
solute property of the husband, while her immoveable property would 
go according to that of British India, the ler loci rei site, i.e. this 
Act. To prevent this evil of land and moveables becoming gubject to 
different rules in such a case, Section 44 was introduced. 


45. The property of a i may be settled 

.. in contemplation of marriage, 

Misting ae provided the settlement be te 

tion of marriage. by the minor with the approba- 

tion of the minor’s father, or if he be dead or absent 

from British India, with the approbation of the 
High Court. 


Hitherto the general personal estate ofa female infant was bound 
by a settlement made on her marriage, because such personal estate 
became by the marriage the absolute property of the husband, and 
the settlement was in effect his settlement and not hers (3 Dav. Conv. 
2nd ed. 728 n., citing Sir John Leach in Simpson v. Jones, 2 Russ. & 
My. 376). Now, by Sections 4 and 44, this reason is no longer valid. 
lence Section 45 was introduced ag an enabling Section. 


Part VII. 
Of Wills and Codicils. 


46. Livery person of sound mind and not a 


Persons capable of minor, may dispose of his pro- 
making Wills. perty by Will. 


‘Of sound mind.” The Will of an idiot is of course void (Dyer 
143 b), and, as we shall see from Explanation 4, infra, mental imbeci- 
lity arising from advanced age, or produced permanently or tempora- 
rily by luna! or any other cause, my destroy the testamentary 
power (1 Jarm. Wills, 29). A person reas ing a will on the ground of 
the testator’s supposed incapacity of mind, must establish such incapacity 
by the clearest and most satisfactory evidence. ‘The burthen off proof 
rests upon him who attempts to invalidate what, on its face, purports 
to be a legal act. Sanity must be presumed till the contrary is shewn 
(Wms. Exors. 18, 19). A Will made by a lunatic, who afterwards 
recovers his understanding, does not thereby obtain any validity. 
But if he should, after having regained a sound state of mind, revive 
the Will made during his former insanity it would become valid 
(Wma. Exors. 196). 

“ A minor” (Section 2) means any person who has not completed 
the age of eighteen years. This, say the Commissioners, is the age 
at which the Courts of Wards withdraw from the management of the 
estates of youthful landholders. In computing the age of a person 
the day of his birth is included. Thus if he were born on the 16th of 
January 1848 he would attain his majority on the 15th of January 
1866, and as the Law does not recognise fractions of a day, the age 
would be attained at the first instant of the latter day (1 Jarm. 
Wills, 39). 
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* Every person’ includes alien friends, and, apparently, alien enemies 
(Mayor of Lyous v. E. I. Co. 1 Moo. I A. Ca. 175, 286). A felo 
de se (See in the Goods of Bailey, 31 L. J. Prob. 178) and con- 
victed criminals seem able to make Wills under this Act. 


Notwithstanding the opinions of Lord Mansfield (1 Cowp. 268) and 
Mr. Justice Williams (Exors. 10, 109), it is now clear that two or more 
persons may make a joint Will which, if properly executed by each, is, 
so far as his own property is concerned, as much his Will, and is as well 
entitled to probate on the death of each aa if he had made a separate 
Will (2 Jarm. Wills, 13, citing Re Stracey 1 Jur. N.S. 1177, and see 
In the Goods of Lovegrove, 28. & T. ante But a joint Will made by 
two persons, to take effect after the death of both, will not be admitted 
to probate after the death of either (2te Raine, 1 Sw. & T. 144). 

futual Wills may also be made (Hinckley v. Stemmons, 4 Ves. 160) ; 
and a Will may be made so as to take effect only ona contingency, and 
if the contingency does not happen the Will ought not to be admitted 
to probate ( 1 Jarm. Wills 12.) 


Explanation 1.—A married woman may dispose 
by Will of any property which she could alienate 
by her own act during her life. 


By Roman law a married woman was as capable of bequeathing as 
a femme sole. But at common law a wife's will was Void as to lands, and 
as to chattels she had no testamentary power. unless the husband was 
banished or transported, or unless the will was restricted to property of 
which she was execcutrix or administratrix, or unless it, was made with her 
husband’s special permission (Wins. Exors., 48). But equity holds a 
wife's will valid as an execution of a power, or in pursuance of an agree- 
ment, or as a disposition of her separate estate (2 Bright 60: Wins. 
Kxors. 54). The present Section assimilates the law in this respect 
to the Roman and equitable doctrincs. : 


Explanation 2.—Persons who are deaf, or dumb, 
or blind are not thereby incapacitated for making 
a Will if they are able to know what they do Dy it. 


By English law one who is deaf and dumb from his birth is pre- 
sumed to be an idiot, and therefore incapable of making a will. But 
such a presumption may be rebutted (Wins. xors. 16: Jarrod 
v. Harrod, | k. & J. 4, 9). Where probate was sought of 
the will of a testator who was deaf, dumb and_ illiterave, the 
Court, before granting probate, required evidence on aflidavit of 
the signs by which the testator had signified that he understood 
and approved of the provisions of the Will: Ju the Goods of Owston, 
2Sw.& T. 4€1: Jn the Goods of Geale, 3 Sw. & 'T. 431. The 
Ecclesiastical Courts have always recognised a blind man's will— 
allowing him even to make a nuncupative testament; but his will in 
writing must be read before witnesses, and in their presence acknow- 
Jedged by him tor his will (Wms. Exors., 17). The Explanation omits 
the case of a person who is deaf and dumb and blind, who is held in- 
capable of making a will (Co. Lit. 42 b). 


Explanation 3.—One who is ordinarily insane 
may make a Will during an interval in which he is 
of sound mind. 


The party setting up the will in such a case must prove that the 
will was made in a fucid interval—a matter somctimes of extreme diffi- 


D 
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culty (Cartwright v. Cartwright, 1 Phillim. 19: Wms. Exors. 19, 20). 
‘I'he act itself of making unassisted a rational will is strong proof ofa 
lucid interval (Nicholls v. Binns, 1 Sw. & T. 239: but see Dyce 
Sombre v. Troup, 1 Deane Ecc. Rep. 22.). 

Explanation 4.—No person can make a Will 
while he is in such a state of mind, whether arising 
from drunkenness, or from illness, or from any 
other cause, that he does not know what he is 
doing. 

The probabilities, a priori, in favour of a lucid interval are infinitely 
stronger in a case of delirium than in one of permanent proper insa- 
nity ; and the difficulty of proving a lucid interval is less, in the same 
exact proportion, in the former, than it is in the latter case (Brogden 
v. Brown, 2 Add. 445, per Sir John Nicholl). 

A re may make a will, though “his understanding is obscur- 
ed” by drink, “ and his memory troubled” (Swinburne cited Wms. 
Exors. 38). When the testator was habitually addicted to the use of 
spirituous liquors, under the actual excitement of which he talked and 
acted in most respects like a madman, all that need be shewn is the ab- 
sence of the excitement at the time of the act done, or at least the ab- 
sence of excitement in any such degree as would vitiate the act done 
(Ayrey v. Hill, 2 Add. 206). 

A will executed by a testator of sound mind, and afterwards wholly 
or partially defaced by him while of unsound mind, is to be pro- 
nounced for as it existed in its integral state, that being ascertainable. 
Part of a will may be established, and part held disentitled to 
probate, if actual incapacity be shown at the time of the execution 
of the latter part. So a will may be held valid, and probate refused 
to a codicil, because the deceased was insane at the time of making the 
latter (Wms. Exors. 39). 

It may be well to note that it has been held that letters written to a 
testator and not acted upon, or indorsed or answered by him, are not 
evidence of his sanity (Doe d. Tatham v. Wright, 4 Bing. N. C. 489). 


Lllustrations. 


(a.) A can perceive what is going on in his immediate 
neighbourhood, and can answer familiar questions, but has 
not & competent understanding as to the nature of his pro- 
perty, or the persons who are of kindred to him, or in whose 
favour it would be proper that he should make his Will A 
cannot make a valid Will. 

See Harwood v. Baker, 3 Moo, P. C. C. 282, 290. 


(6.) A executes an instrument purporting to be his Will, 
but he does not understand the nature of the instrument nor 
a oe of its provisions. This instrument is not a valid 

ill. 

(c.) A being very feeble and debilitated, but capable of 
exercising a judgment as to the proper mode of disposing of 
his property, makes his Will. This is a valid Will 

The Act makes no provision as to the form ofa Will, as to its langu- 


age, its punctuation, or as to the materials with which it may be written. 
Of these in their order. 
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First as to the Form. Too asa Will an instrument need not 
be of a testamentary form. The form of a pre does not affect ite 
title to probate, provided the deceased inten tit should operate 
after his death (Wms. Exors., 90), and make it depend for his death as 
necessary to consummate it (Ibid. 92). Thus Bonds, Marriage-Settle- 
ments, Letters, Drafts on Bankers, &c., have been held to be testamen- 
tary (Ibid. ty But it will be remembered that papers in their terms 
dispositive will be entitled to probate, unless they are proved not to 
have been written animo testandi, whilst in the case of papers of an 
equivocal character the animus must be proved by the party claiming 
under them (Wms. Exors., 92: Thorncroft v. Lashmar, 28. & T. 479). 
It is not necess that the testator should intend to perform, 
or be aware that he had performed a testamentary act. On the other 
hand a Will though formally executed as such, will not be valid if 
there were no animus testandi, e. g. if it was written in jest (Nicholls 
v. Nicholls, 2 Phillim. 180, and see Lister v. Smith, 32 L. J. Prob. 29). 
And when a clause is introduced into a testamentary paper per tncu- 
riam and the testator executes the will in ignorance of the existence 
of the clause, it forms no part of the will, and probate will be granted 
of the remainder of the paper (Jn the Guods of Duane, 28. & T. 590). 

Several instruments of different natures and forms, may be considered 
as constituting altogether the Will of the deceased (Wms. Exors. 93). 

Instructions for a Will if properly executed and attested may be as 
operative as a Will itself, so a paper described as “ Heads,” “ Plan" or 
“Sketch” of a Will, may be admitted to probate, if the requisites as 
to signing and attestation have been complied with. But in such cases, 
when the character of the paper is on the face of it equivocal, parol 
evidence is admissible as to whether the testator meant the instrument 
as memoranda for a future disposition or to execute it asa final Will 
(3 Phillim. 479: Mfathews v. Warner, 4 Ves. 186, 5 Ves. 23: Wms. 
Exors., 95, 314). 

The validity of a Will is not affected by reason of blank spaces 
having been left in it (Corneby v. Gibbons, 1 Rob. 705). 

Next as to the language. It is immaterial in what language a Will 
may be written (Shepp. Touchst. 407). If the testator used a foreign 
tongue and be domiciled in British India the effect of the language 
employed can only be looked at to ascertain what arc the equivalent 
expressions in the testator’s mother tongue (see Reynolds v. Kortright, 
18 Beav. 426). 

No legal instrument should be punctuated. But in construing a Will 
marks of punctuation, parentheses, capital Ictters, &c., may be taken 
into consideration (Hawk. 7, citing Morrall v. Sutton, 1 VPlull. 533 : 
Compton v. Bloxham, 2 Coll. 201: Oppenheim v. Henry, 9 Hare, 
802 n.: Gauntlett v. Carter, 17 Beav. 586.) 

Lastly as to the materials. A Will or codicil, or any part thereof, 
may be written on paper, parchment or any other substance (@), in any 
character, at large, by abbreviations, or in cipher (Shepp. Touchst. 
407), and may be made or altered in pencil (Bateman v. Pennington, 
3 Moo. P. C. C. 228: Kell v. Charmer, 23 Beav. 195: In the Goods of 
Mundy, 7 Jur. N. 8. 52,) as well as ink. “ But when the question is, 
whether the testator intended the paper as a final declaration of 
his mind, and as testamentary, or whether it was merely preparatory 
to a more formal disposition, the material with which it is written be- 
comes & most important circumstance. And it has been held that the 
general presumption and probability are that when alterations in pencil 
only are made, they are deliberative; where in ink, they are final and 
absolute” (Wms. Exors., 96). 


(a) It is to be hoped that when the testamentary portion of this Act shall be 
extended to Hindus, the use of cadjans or palmicaves for testamentary purposes 
will be prohibited by the Lepislature, 
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47, A father, whatever his age may be, may by 

Testamentary Guar- Will appoint a guardian or 
dian. guardians for his child during 
minority. 


The disability of infancy was expressly taken away in regard to the 
paternal appointment of testamentary guardians by the Stat. 12 
Car. 2, c. 24, s. 8, and unintentionally restored by the Stat. 1 Vic., c. 
26=Act No. XXV of 1838. The jurisdiction to grant probate of an 
instrument is founded on the fact thatit affects personal property. 
Hence a paper purporting to be a Will, but containing simply an 15 
pointment of a guardian, is not entitled to probate (Jn the Goods of F. 
Morton, 3 Sw. & T. 422). Administration will be granted to a testamen- 
tary guardian of minors, preferably toa guardian elected by them 
(In the Goods of Morris, 3 Sw. & T. 360). 

The father is the only person who can appoint guardians by Will. 
But a testamentary appointment of guardians by the mother (after 
the death of the father and not interfering with any appointment by 
him) would induce the High Court to appoint by preference the 
persons named, and is therefore not wholly ineffectual (Stuart v. Bute, 
9 Hl. L. Ca. 440, 442: 4 Dav. Conv. 2d ed. 8). 

If several guardians are appointed by will and one or more die, the 
office survives (Eyre v. Countess of Shaftesbury, 2 P. Wms. 108). 
Otherwise in the case of guardians appointed by the Court of 
Chancery (Bradshaw v. Bradshaw, 1 Russ. 528: 4 Dav. Conv. 2d ed. 
57, 58). 


48, <A Will or any part of a Will, the making 

Will obtained by Of Which has been caused by 
fraud, coercion or im- fraud or coercion, or by such 
portunity. importunity as takes away the 
frec agency of the testator, is void. 


If part of a will has been obtained by fraud, probate should be re- 
fused as to that part and granted as to the rest (Allen v. McPherson, 
1H. L. Cas. 191: Wms. Exors. 42). 

Though all requisite formalities have been complied with, and the 
testator was perfectly in his senses, a Will obtained by actual force can 
never stand (Wms. Exors. 41). ‘ Coercion,” as we see from Illustration 
(d), includes “ fear,” and though Mr. Justice Williams says that is not a 
vain fear, but a fear that may fall in constantem virum, as the fear of 
death, or of bodily hurt, or of imprisonment, or of the loss of all or 
pe of one’s goods (Wms. Exors. 14), in Boyse v. Rossborough (6 

1, L. Ca. 2) it was held that imaginary tcrrors may be sufficient to 
constitute coercion. 


The importunity invalidating a Will must be such as the testator is 
too weak to resist, such as will render the act no longer the act of the 
deceased, nor the free act of a capable testator (Wms. Exors. 43, 
citing Sir John Nicholl). 

Failure to establish pleas of fraud or undue influence will, as a 
rule, be followed by condemnation in costs (Summerell v. Clements, 3 
Sw. & T. 35: 29 L. J. Prob. 184, and see Mitchell v. Gard, 3 Sw. 
& T. 279). 


Illustrations. 


(a.) A falsely and knowingly represents to the testator 
that the testator’s only child is dead, or that he has done 
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some undutiful act, and thereby induces the testator to make 
a Will in his, A’s favour; such Will has been obtained by 
fraud, and is invalid. 

(6.) A by fraud and deception prevails upon the testator 
to bequeath a legacy to him. The bequest is void. 

(c.) A, being a prisoner by lawful authority, makes his 
Will. The Will is not invalid by reason of the imprison- 
ment. 

(d.) A threatens to shoot B, or tc burn his house, or to 
cause him to be arrested on a criminal charge, unless he 
makes a bequest in favour of C. _B in consequence makes a 
bequest in favour of C. The bequest is void, the making of 
it having been caused by coercion. 

(e.) A being of sufficient intellect, if undisturbed by the 
influence of others, to make a Will, yet being so much under 
the control of B that he is not a freo agent, makes a Will 
dictated by B. It appears that he would not have exccuted 
the Will but for fear of B, The Will is invalid. 

(f.) <A being in so feeble a state of health as to be unable 
to resist importunity, is pressed by B to make a Will of a 
certain purport, and does eo merely to purchase peace, and 
in submission to B. The Will is invalid. 

(g.) A being in such a state of health as to be capable of 
exercising his own judgment and volition, B uses urgent in- 
tercession and persuasion with him to induce him to make a 
Will of a certain purport. A, in consequence of the interces- 
sion and persuasion, but in the free exercise of his judgment 
and volition, makes his Will in the manner recommended by 
B. The Will is not rendered invalid by the intercession and 
persuasion of B. 

(k.) A with o view to obtaining a legacy from B, pays 
him attention and flatters him, and thereby produccs in him 
@ capricious partiality to A. B, in consequence of such 
attention and flattery, makes his Will, by which ke leaves a 
legacy to A. The bequest is not rendered invalid by the 
attention and flattery of A. 


Though persuasion may be employed to influence the dispo- 
sitions in a Will, this does not amount to influence in the legal 
sense; and whether or not a capricious partiality has been shown, 
the Court will not inquire. But where persuasion is used to a testa- 
tor on his death-bed, when even a word distracts him, it may amount to 
force and inspiring fear (Wms. Exors. 44, citing Sir Wm. Wynne.) 


49. A Will is liable to be revoked or altered by 
Will may be revoked the maker of it at any time 
or altered. when he is competent to dispose 


of his property by Will. 
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Even though the testator make his will irrevocable in the strongest 
and most express terms, yet he may revoke it, because his own act and 
deed cannot alter the j iidoment of law to make that irrevocable whieh 
is of its own nature revocable. A Will is therefore said to be ambula- 
tory until the death of the testator (Wms. Exors. 109). In Loffus v. 
Maw, 3 Giff. 592, however, Stuart V. C. negatived the power to revoke 
a gift by codicil, the gift being the consideration for valuable services 
and represented to the donee as having been secured to her. 

Except in the case of an attesting witness (Sec. 54) the Act makes 
no provisions as to the objects of the testamentary power. It seems 
that the disability of Corporations to take lands by devise does not 
extend to India, Mayor of Lyons v. E. I. Co. 1 Moo. I. A. Ca. 
175, 296: it is clear that they may be legatees of moveables. Minors 
and lunatics may take by bequest, and their acceptance will be 
presumed unless such presumption would work injury to the legatee 
(1 Jarm. Wills, 70, 71). 


Part VIII. 
Of the Execution of unprivileged Wills. 


50. Every testator, not being a soldier employ- 

Execution of unpri- @d in an expedition, or engaged 
vileged Wills. in actual warfare, or a mariner 
at sea, must execute his Will according to the fol- 
lowing rules :— 


First.—The testator shall sign or shall affix his 
mark to the Will, or it shall be signed by some 
other person in his presence and by his direction. 


This provision is the same as that of Stat. 1 Vict.c. 26 (herein- 
after called the English Wills Act) s.9, except that signature is not 
required to be “ at the foot or end” of the Will, or to be “ made or 
acknowledged by the testator in the presence of two or more witnesses 
present at the same time.” It will be enough (see Rule 3) if the signa- 
ture or mark be made or acknowledged before or to one witness ata 
time. Sealing would not be regarded a signing (Wms. Exors 68). 

The making of the mark is sufficient, although the testator can write 
at the time (Baker v. Dening, 8 A.& E.94: Wms. Exors. 67). The 
mark will be sufficient if a by the testator’s hand, though a wrong 
name be written against it, or though that hand be guided by 
another person (Ze Clark, 27 L. J. Prob. 18: Wilson v. Beddard, 12 
Sim. 28: Wms. Exors. 67). The signature may be stamped, Jenkins 
v. Gaisford, 3 Sw. & T.93. The testator’s initials, or his signature 
under an assumed name, may stand for, and pass as, his mark (Wms. 
Exors. 68). 

The “ a other person” may be one of the witnesses (Wms. 
Exors. 72: contra Sugd. Wills 38), and he may sign his own name and 
not that of the testator (In the Goods of Clark, 2 Curt. 329). 

Proof that the testator acknowledged a signature to the attesting wit- 
nesses is sufficient primd facie, without pore that the signature is 
in his handwriting, or that it was made by “ some other person in his 
Bisa + by his direction” (Gaze v. Gaze, 3 Curt. 456: Wms. 

XOrs. 73). 
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When a Will consists of several sheets or papers, they need not all be 
signed by the testator, nor need they all connected together. It 
is enough if they were in the same room where the execution took 
place ; and it must be presumed, primd facie, that they were so ((re- 
gory v. The Queen's Proctor, 4 Notes of Cas. 620, 639: Wins. 

ors. 73, 84, 85). 


Second.—-The signature or mark of the testator 
or the signature of the person signing for him shall 
be so placed that it shall appear that it was intend- 
ed thereby to give effect to the writing as a Will. 


The words of the Wills Act Amendment Act 1852 (Stat. 15 and 
16 Vict. cap. 24) Sec. 1, from which this provision is taken, are ‘ the 
signature shall be so placed at or after, or following, or under, or 
beside, or opposite to the end of the Will, that it shall be apparent on 
the face of the Will that the testator intended to give effect by such 
his signature to the writing signed as his Will.” The omission in the 
Indian Act of the words italicised, will probably be held to show that 
the Legislature intended to restore the old rule as to Wills under the 
Statute of Frauds (1 Jarm. Wills, 74) that it was immaterial in what part 
of the Will the testator's name was written, and that, for instance, the 
name of the testator written in the commencement thus“ I], A. B., do 
make, &c.,” would be a sufficient signature. The signature, however, 
must be made with the design of authenticating the instrument. If, 
for example, the testator contemplated up to his death a further signa- 
ture which he never made, the Will must be considered as unsigned. 
But a signature originally made without such design may afterwards 
be adopted by the testator as his final signature. Such, it is probable, 
would he the presumed intention, if he acknowledged the instrument 
as bis Will to the attesting witnesses without alluding to any further act 
of signing (1 Jarm. Wills, 94); and under the present Act, which 
omits the words “ on the face of the Will,” extrinsic evidence of such 
intention would seem admissible. 


Third.— The Will shall be attested by two or 
more witnesses, each of whom must have seen the 
testator sign or afhx his mark to the Will, or have 
seen some other person sign the Will in the pre- 
sence and by the direction of the testator, or have 
received from the testator a personal acknowledg- 
ment of his signature or mark, or of the signature 
of such other person ; and each of the witnesses 
must sign the Will in the presence of the testator, 
but if shall not be necessary that more than one 
witness be present at the same time, and no parti- 
cular form of attestation shall be necessary. 

Section 9 of the English Wills Act, upon which this Rule is founded, 
enacts that no Will shall be valid unless the signature shall be ‘ made 
or acknowledged by the testator in the presence of two or more wit- 
nesses present al the same time; and such witnesses shall attest and 


shall subscribe the Will in the presence of the testator, but no form 
of attestation shall be necessary.” The Rule, as already remarked, 
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only requires the signature to be made or acknowledged in the presence 
of one witness ata time; and of course it may be made in the presence 
of one witness and acknowledged in the presence of another. So in 
the construction of the Statute of Frauds it was held that the Act did 
not require the witnesses to subscribe in the presence of each other, 
but that they might attest the execution separately at different times 
(Wms. Exors. 78). When the testator produces the Will with his 
signature visibly apparent on the face of it to each witness, and 
requests him to sign it, this will be a sufficient acknowledgment of 
the signature, and it is not necessary that the testator should state 
tothe witnesses that it is his signature. But it is not sufficient merely 
to produce the paper to the witnesses where it does not appear that 
the signature was affixed to it at the time (Wms. Exors., 77, 78). Nor 
is there a sufficient acknowledgment where the witness is unable 
to sec the signature, and the testator merely calls him in to sign without 

iving him any explanation of the instrument he is signing (Wms. 
eA 78). But when the witnesses do not recollect having seen the 
testator’s signature when they subscribed their names, the Court may 
judge from the circumstances of the case whether it is probable that 
the testatur’s name was or was not on the Will at the time of attesta- 
tion ; and if it think that the name was there then, may pronounce for 
the Will (Gwillim v. Gwillim, 3 Sw. & T. 200). 

As to the attestation, it is submitted that signature is required by 
the Indian Act, and that it will not be enough for either witness to affix 
his mark. I know very well that, on the construction both of the 
Statute of Frauds and of the English Wills Act, in the case of the 
witnesses 1s well as of the testator, a subscription by mark is sufficient. 
But the words in each of those statutes are “ attest and subscribe :” 
the word in the Indian enactment is “sign;” and where the Indian 
Legislature wished to authorize the affixing of a mark, as in the case 
of the testator, it said so, using the words “sign or affix his mark.” 
It is sufficient if the attesting witnesses hold the top of the pen while the 
writer of the Will subscribes their names (eae v. Lewis, 2 Sw. & T. 153). 
It is immaterial in what part of the Will a witness signs; and where 
the Willis written on several or even separate shects, and the last alone 
is attested, the whole Will is well executed, provided the whole be in 
the room, and although a part may not have been seen by the wit- 
nesses. ‘The presumption is that all the papers constituting the Will 
were in the room (Wms. Exors. 84, 85). As to the presumption of 
duc execution see Virnicombe v. Butler, 10 Jur. N.S. 1109. 

Attestation by scaling is ofcourse insufficient (Zn the Goods of Byrd, 
3 Curt. 117): so is acknowledgment of the witness’ previous signature 

Hindmarsh v, Charlton, 8 UH. L. Ca. 160). Each witness must sion 
for himself (Jn the Goods of White, 2 Notes of Ca. 461) and “in the 
presence of the testator.” The English decisions have established that 
It is not requisite that the testator should actually see each of the 
witnesses sign, but that it is sufficient if he might have seen him 
had he chosen to look (Wms. Exors. 80). Thus, where a Will was 
executed by a testatrix in her carriage, and the witnesses subscribed 
in the Attorney's office, opposite to the window of which the carriage 
was, 80 that she might have seen them through the window while 
subscribing, it was held that the statute was satisfied (Cusson v. Dade, 
1 Bro. C. C. 99, and see Zn the Goods of Trimnell, 11 Jur. N.S. 248). 
But where the witnesses signed in a room adjoining that in which the 
testator was, and the door between them was open, but he was not 
in such a position that he could see them, it was held that the attes- 
tation was ill (Doe v. Mantfold,1 M. & 8S. 249: In the Goods of 
Killick, 10 Jur. N. 8. 1083). Mere corporal presence is insufficient. 
The testator must be mentally capable of recognizing the act which is 
being performed before him (1 Jarm. Wills, 80). 
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Though the testator was blind, it has been held that it must be 
ehewn that he could have seen the witnesses sign had he had his eye- 
sight (Piercy, 1 Robert. 278). 

‘““No particular form of attestation shall be necessary." It is 
enough, therefore, if the witnesses merely sign their names (ryan 
v. White, 2 Robert. 315) and in England the subscription “servant 
to Mr. S.,” without any name, is sutlicient (Sperling, 3.8. & T. 
272) But in case of the death of both witnesses it is desirable 
that there should be an attestation clause reciting that the formalitics 
required by the Act have been complied with. The clause may be in 
the following form :—" Signed and acknowledged by the abovenamed 
testator A. B. as his last Will in the presence of us who in his presence 
have hereunto subscribed our names as witnesses.” 


[Signatures and descriptions of wit 


51. Ifa testator, in a Will or Codicil duly at- 

Incorporation of pa- tested, refers to any other docu- 
pers by reference. ment then actually written, as 
expressing any of his intentions, such document. 
shall be considered as forming a part of the Will 
or Codicil in which it is referred to. 

The reference must be distinct, sv as to exclude the possibility of 
mistake (Brewis, 3S. & ‘T. 473, 10 Jur. N.S. 598); and two 
things must be proved—the identity of the document (sld/nedts, 
3 8S. & T. 167, 9 Jur. N.S. 581) and that it was written be- 
fore the Will was made (Mathias, 3 8S. & T. 100). The latter point 
may be proved either by internal or extrinsic evidence (1 
Jarm. Wills, 84: Adlen v. Aladduckh, 11 Moo PV. "C. C. 427). 
Evidence of the surrounding facts can only be used to aid in 
the construction of what the testator has written (Van Straubenzee 
v. Monch, 3 Sw. & T 6, 12). Where the date, heading and 
other particulars of the document are so dictinetly referred — to 
that there can be no doubt of identity, and the Wall states the 
paper to be then in existence, it will be assumed, in the ab- 
sence of circumstances leading to the contrary conclusion, that 


the paper then existed (1 Jarm. Wills, 54, 85, citing Re Hunt, 
2 Rob. 622). 


Part IX. 


Of Privileged 
52. Any soidier being employed in an expedi- 
Privileged Will, tion, or engaged in actual war- 


farce, or any mariner being at 
sea, may, ifhe has completed the age of eighteen 
years, dispose of his property by a Will made as is 
mentioned in the fifty-third Section. Such Wills are 
called privileged Wills. ~ 


Illustrations. 


(a.) A, the surgeon of a regiment, 1s actually employed 
in an expedition. He is a soldicr actually employed in an 
expedition, and can make a privileged Will. 


E 
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(6.) A ig at sea in a merchant ship, of which he is the 
purser. He is a mariner, and being at sea can make a 
privileged Will. . 

(c.) A, a soldier serving in the field against insurgents, 1s 
a soldier engaged in actual warfare, and as such can make 
a privileged Will. 

(d.) A, a mariner of a ship in the course of a voyage, is 
temporarily on shore while she is lying in harbour. He is, 
in the sense of the words used in this clause, a mariner at 
sea, and can make a privileged Will. 


Lay, 2 Curt. 375. 


(e.) A, an admiral who commands a naval force, but who 
lives on shore, and only occasionally goes on board his ship, is 
not considered as at sea, and cannot make a privileged Will. 


The Earl of Euston v. Seymour, cited 2 Curt. 339: 3 Curt. 530. 


(f.) A, a mariner serving on a military expedition, but 
not being at sea, is considered as a soldier, and can make a 
privileged Will. 


This section is modelled on the 11th section ofthe English Wills Act, 
which enacts that “ any soldier being in actual military service, or any 
mariner or seaman being at sea, may dispose of his personal estate as he 
might have done before the making of this Act.’ Similar words were 
contained in the Statute of Frauds. It will be seen, however, that a 
minor soldicr or sailor is expressly excluded by the Indian Act from 
making a privileged Will. Otherwise in England: Farquhar, 4 Notes 
of Cases 651, 652. 

As regards soldiers—(which word includes army-surgeons, Illustra- 
tion (a), and et i all those who form part of, and are attached to, an 
army, although their functions may be of a civil character, 4 Burge 
Conim. 395)—the privilege is confined to those who are “ employed in 
an expedition or engaged in actual warfare.” Hence the will of a soldier 
would not be privileged if made while he is quartered in barracks 
(Drummond v. Parish, 3 Curt. 522: White v. Repton, ibid. 818), or 
while on a tour of inspection of the troops under his command (Jn the 
Goods of Hill, 1 Robert. 276), or before the expedition actually com- 
mences (owles v. Jackson, Eccl. and Adm. Rep. 294). In Herbert 
v. Herbert (2 Jur. N.S. 24), however, an Officer on his way from one 
reviment to another, a short distance off, both of which were in 
actual military service, was held entitled to make a privileged Will. 

A chaplain, surgeon and purser (sec Illustration 6), being part of 
the ship's cornea are ‘ mariners’, which word applies to merchant 
seamen, as well as to the whole naval service (ibid. and Coote Prob. 64). 

Notwithstanding the words “ being at sea,” where an Admiral, though 
not actually at sea, was in a river on a naval expedition, it bas been 
held that his case fell within the spirit of the exception in the English 
statute (Austen, 2 Robert. 611). 


53. Privileged Wills may be in writing, or 
Mode of making, and ™Aay be made by word of mouth. 
rules for executing The execution of them shall be 


Pa Wills. governed by the following 
rules -— 
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First.—The Will may be written wholly by the 
testator, with his own hand. In such case it need 
not be signed nor attested. 


This clause authorizes the making of a holograph will, and __ 
with the signature, which is of the essence of the French testament 


sa leg 
y the Roman law, if the testament of a soldier were written, no 


witness was necessary. Sandars’ Inst. 255. 

See Herbert v. Herbert, 2 Jur. N.8. 24: Afiliigan, 2 Robert. 108, 
and John Parker, 2 Sw. & T. 461, for instances of a soldier's or 
scaman’s letter being admitted to probate; and, generally, as to 
nuncupative wills before the Statute of Frauds, see Shepp. ‘Touchst. 
ed. Preston, 406, 407, and after it, Burn, Ecc. Law, Gth ed. TV. 
134. 

Second.—It may be written wholly or in part by 
another person, and signed by the testator. In 
such case it need not be attested. 

Third—If the instrument purporting to bea 
Willis written wholly, orin part, by another person, 
and it is not signed by the testator, it shall be con- 
sidered to be his Will, ifit be shown that it was 
written by the testator’s directions, or that he re- 
cognized it as his Will. Ifit appear on the face of 
the instrument, that the execution of it in the man- 
ner intended by him was not completed, the instru- 
ment shall not by reason of that circumstance be 
invalid, provided that his non-execution of it can be 
reasonably ascribed to some cause other than the 
abandonment of the testamentary intentions ex- 
pressed in the instrument. 

Fourth.—Ilf the soldier or mariner shall have 
written instructions for the preparation of his Will, 
but shall have died before it could be prepared and 
executed, such instructions shall be considered to 
constitute his Will. 

Fifth.—If the soldier or mariner shall in the pre- 
sence of two witnesses have given verbal instruc- 
tions for the preparation of his Will, and they shall 
have been reduced into writing in his life-time, but 
he shall have died before the instrument could be 
prepared and executed, such instructions shall be 
considered to constitute his Will, although they 
may not have been reduced into writing in his pre- 
sence, nor read over to him. 
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Sivth.—Such soldier or mariner as aforesaid may 
make a Will by word of mouth by declaring his inten- 
tions before two witnesses present atthe sametime. 


A ‘will by word of mouth,’ 7. e., a nuncupative will, under the 
Statute of Frauds, required three witnesses. This Act dispenses with 
the rogatio testium, 1. e., the testator’s bidding the persons present, or 
some of them, to bear witness that such is his will, or to that effect. 


Seventh.—A Will made by word of mouth shall 
be null at the expiration of one month after the tes- 
tator shall have ceased to be entitled to make a 
privileged Will. 


So by the Roman law the testament which a soldier was permitted to 
make on active service was not valid after the expiration of a year 
from the time of his quitting the army (4 Burge Comm. 394). 

Before leaving the subject of nuncupative wills, the student may be 
reminded that the factum of such a will “requires to be proved by 
evidence more strict and stringent than that of a written one in every 
single particular. This is requisite in consideration of the facilities 
with which frauds in setting up nuncupative wills are obviously attend- 
ed [see per Sir J. P. Wilde, Wharram v. Wharram, 3 8. & T. 303]; 
fucilities which absolutely require to be counteracted by Courts 
insisting on the strictest proofs as to the “facta” of such alleged wills. 
Hence the testamentary capacity of the deceased, and the animus 
festandi at the time of the ese nuncupation, must appear, in the 
case of a nuncupative will, by the clearest and most indisputable 
testimony” (Wins. Exors. 106). These observations, it may be remarked, 
are peculiarly applicable to the nuncupative wills of Hindus, the power 
of making which, untrammelled by any restrictions whatever, has been 
lately recognized by the High Court of Madras, in the case of Crinivd- 
sammiél vy. Vijayamindl, 2 Mad. H.C. Rep. 37. (Iindu wills had previ- 
ously been held by the High Court of Bombay in Muncherjee Pestonjee 
v. Narayen Lurmon not to require attestation). 


Part X. 


Of the Attestation, Revocation, Alteration and 
Revival of Wills. 


o4. A Will shall not be considered as insuffici- 

Effect of giftto at- ently attested by reason of any 
testing witness, bencfit thereby given, either by 
way of bequest or by way of appointment, to any 
person attesting it, or to his or her wife or husband : 
but the bequest or appointment shall be void so far 
as concerns the person so attesting, or the wife or 
husband of such person, or any person claiming 
under cither of them. 
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Explanation.—A legatee under a Will does not 
lose his legacy by attesting a Codicil which con- 
firms the Will. 


It is obvious that nothing could be more dangerous than to allow a 
Will to be supported by the testimony of persons who are beneficially 
interested in its contents (1 Jarm. Wille, 65). 

It would seem that, though there be more witnesses than the neces- 
sary two, a bequest to one of them would still be void: see Doe v. 
Mills, 1 Mood. & Rob, 288: Wigan v. Rowland, 11 Ha. 157, but see 
Randfield v. Randfield, 8 1. Lu. Ca, 225, 228 note (c). 

Where a joint tenant witnesses the Will by which the joint tenancy 
is created, his share goes to the other joint tenants (Young v. Davies, 
9 Jur. N. 8. 399). 

An ‘appointment’ is explained infra in Section 56. 

The Explanation is V.C. Wood's decision in Jempest v. Tempest, 2 
Kay & J. 635: the word ‘thereby’ indicates that the bequest is given 
by the same instrument which is attested. Each witness attests only the 
instrument to which he puts his name. A residuary legatee of a share 
of a residue does not lose it by attesting a codicil which, by revoking 
legacies, increases the residuary share (Gurney v. Gurney, 3 Drew. 208). 


55. No person, by reason of interest in or of his 

Witnese dot aliequa: being an exccutor of a Will, is 
lified by interest or by disqualified as a witness to prove 
being exccutor. the execution of the Will or to 
prove the validity or invalidity thercof. 

Shortened from Scctions 16 and 17 of the English Wills Act. 


56. Every Will shall be revoked by the mar- 

Revocation of Will Tiage of the maker, except a Will 
hy testator’s marriage. made in excrcise of a power of 
appointment, when the property over which the 
power of appointment is exercised would not in 
default of such appointment pass to his or his 
executor, or administrator, or to the person entitled 
in case of intestacy. 

Explanatiou.n—Where a man is invested with 

Power of appoint. power to determine the disposi- 
ment defined. tion of property of which he is 
not the owner, he is said to have power to appoint 
such property. 

This is Section 18 of the English Wills Act, with the addition of an 
Explanation and a few merely verbal alterations. 

The principle upon which a Will is revoked by marriage is, that 
marriage creates such a change in the testator’s condition, such new 
obligations and duties, that they raise an inference that a testator would 


not adhere to a Will made previous to their existence (See 1 Hagg. 
711, 712). 
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The reason for the exception is that a revocation of the Will in acase 
to which the exception applies, would operate only in favour of those 
entitled in default of appointment, and the new family of the testator 
would derive no benefit whatever from it, Wms, Exors., 175 note (0). 
Where the limitation in default of appointment was to the donee’s 
children, who happened to be also his next of kin under the statute of 
distributions, the exception was nevertheless held to apply (Re Fitzroy, 
} Swab. & T. poe: 

As to the Explanation, the student should know that a power may 
be either seneral or special. A general power of appointment isa 
right to appoint to whomsoever the donee—that is, the person invested 
with the power—pleases (Sugd. Pow. 394). The donee of a special or 
particular power is restricted to some objects designated in the 
instrument creating the power (iid). 


57. No unprivileged Will or Codicil, nor any 
Revocation ofunpri- part thereof, shall be revoked 
vileged Will orCodicil. otherwise than by marriage, 
or by another Will or Codicil, or by some writ- 
ing declaring an intention to revoke the same, 
and executed in the manner in which an un- 
privileged Will is hereinbefore required to be 
executed, or by the burning, tearing, or otherwise 
destroying the same by the testator, or by some 
person in his presence and by his direction, with the 
intention of revoking the same. 


Tlustrations., 


(a.) A has made an unprivileged Will; afterwards A 
makes another unprivileged Will, which purports to revoke 
the first. This is a revocation. 

(b.) A has made an unprivileged Will. Afterwards, 
A being entitled to make a privileged Will, makes a privi- 
leged Will, which purports to revoke his unprivileged Will. 
This is a revocation, 


This is, with a slight verbal alteration, Section 20 of the English Wills 
Act, on which it has been held that a testator cannot delegate his 
power of revoking the will, by inserting in it a clause conferring on 
another an authority to destroy it after his death (Stockwell v. 
Ritherdon, 1 Robert. 661). 

It also seems to embody the provision made by Section 19 of the 
English Wills Act, which enacts that no Will shall be revoked by any 
presumption of an intention on the ground of an alteration in circum- 
stances (Wins. Exors., 175). 

A part only of a Will may be revoked in the manner here described, 
for the Act says “no unprivileged Will or Codicil, nor any part thereof, 
shall," &c. (Wms. Exors., 113): and the intention to revoke wholly, or 
only in part may be evidenced either by proof of the expressed 
declaration of the testator of his intention in doing the act, or by proof 
of circumstances from which it may be inferred, or by the state and 
condition to which the instrument has been reduced by the act itself 
(Wins. Exors., 123, see Christmas vy. Whinyates, 3S. & T. 81). 
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Of revocation by a subsequent testamentary instrument. The mere 
fact of making a subsequent testamentary paper does not work a total 
revocation of a prior one unless the latter expressly or in effect revoke 
the former, or the two be incapable of standing together. For though 
“no man can die with two testaments,” yct any number of testament- 
ary instruments may be admitted to probate as together containing 
the last Will of the deceased (Wms. Exors., 140, 141). A late case on 
the subject is Geaves v. Price, 3 8S. & T. 71, where the testator 
by his first testamentary instrument gave all his real and personal 
estate to B. and appointed him sole executor, and by a subsequent 
instrument, which cuntained no clause of revocation, he gave two 
houses to C. and appointed him sole executor. Each instrument 
began with the words: ‘This is the last Will and Testament of” &c. 
Sir Cresswell Cresswell held that the two papers were not inconsistent, 
that both were entitled to probate as containing the will of the deceas- 
ed, and that both executors might take probate jointly. 

Iftwo inconsistent Wills be found of the same date, or without 
any date, and there be no evidence establishing the posteriority of the 
execution of either, both are necessarily void and the deceased must be 
considered intestate (Wms. Exxors., 144). But where the two wills are 
partially consistent and partially inconsistent, probate may be granted 
of them so far as they are not inconsistent (Budd, 3S. & T. 196). Ifa 
man by a subseqvent will or codicil make a disposition different from a 
former one under a false ye east the impulse of which is the found- 
ation of his wish to change his former intent, such an act will be consi- 
dered only as effecting a contingent presumptive revocation, depending 
on the existence or non-existence of that fact (1 Powell on Dev., 524, 
3d. ed., cited Wms. Exors. 149). As if one having previously 
bequeathed tu A., afterwards by another Will, without destroying 
the first, or by codicil, bequeathed to B., stating her to be his 
wife, so that it may be understood that he intended her to be bene- 
fitted in that character only, and it turn out that she was married 
before, and had a husband living, neither of which facts was in the 
testator’s knowledge, such subsequent will or codicil will not operate 
as @ revocation of the former will, because it depends on a con- 
tingency which fuils (Jbid.). So where a testator gave legacies to 
certain children, and afterwards by a codicil revoked the legacies, 
giving as a reason that the legateecs were dead. It veing proved that 
they were alive, it was held that their legacies were not revoked 
(Cumpbell v. French, 3 Ves. 322). 

As to express revocation: Words declaring only a future intention 
to revoke, e.g. by a codicil, are not sufficient (Thomas v. Eu ns, 2 East, 
448), even though such words be contained in an instrument executed 
according to the Act (Wms. Exors. 159). 

As to revocation by destruction: The words “ otherwise destroying” 
have been considered to mean modes of destruction ejusdem generis, 
as cutting, throwing into the water, or the like, and, therefore exclude 
cancelling (Sugd. Wills 46: Stephens v. Taprell, 2 Curt. 458), or 
incomplete obliteration, unless the words as originally written are 
thereby rendered illegible. 

In order to operate a revocation it is not necessary that the whole 
instrument should be destroyed. It is sufficient if an essential part 
of the will, such as the name of the testator or those of the attesting 
witnesses (Dallow, 31 L. J. Prob. 128 (a), or a partof the Will con- 
sidered by the testator as material (Harris, 3 Sw. & T. 485) be cut 
out, burnt, torn off or completely erased or obliterated. Sec Hobbs 
vy. Knight, 1 Curt. 768: Wms. Exors., 118. 

How far must the destruction of the Will go, in order to effect a 
revocation? Coleridge, J. said that there must be such an 
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(a) But see In the Goods of Ecles, 28, & T. 600. 
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injury with intent to revoke as destroys the entirety of the Will: 
because it may then be said, that the instrument no longer exists as it 
was (Doe v. Harris, 6 A. & E. 209: Hobbs v. Knight, 1 Curt. 768). 

If the act of destruction be inchoate or incomplete, it will not 
amount to a revocation (Doe v. Perkes, 3 B. & A. 489: Wms. 
Exors, 121, 122). 

The Section provides that the acts prescribed for the revocation of 
Wills must be done “ with the intention of revoking the same.” De- 
struction is an equivocal act which in order to operate a revocation 
must be done witkintent to revoke. The presumption is that such an 
act is done animo revocandi. But this presumption may be re- 
pelled by evidence shewing that the animus did not exist. Asif a 
man was to throw ink upon his Will instead of sand, though it might be 
a complete defacing of the instrument, it would be no revocation. Or 
suppose a man having two wills of different dates by him, should 
direct the former to be destroyed, and, by mistake, the latter were de- 
stroyed, this would be no revocation of the latter (Wms. Exors., 128). 

Where a testator having executed two wholly inconsistent wills, 
destroyed the earlicr one animo revocandi, and then duly executed a 
codicil shewing an intention to revive it, Dr. Lushington held that 
this codicil necessarily revoked the later will, though it might be in- 
operative to revive the earlier one by reason of its having been so 
destroyed (Hale v. Tokelove, 2 Robert. 318). 

Declarations by a testator that he had destroyed a Will the revoca- 
tion of which ig in issue are inadmissible (Staines v. Stewart, 31 L. J. 
Prob. 10). 

Of the Doctrine of dependent.relative Revocation. 'The doc- 
trine of “dependent relative revocation” rests on this: Where it 
is evident that the testator, though using the means of revocation, 
could not intend it for any other purpose than to give effect to 
another disposition, if the instrument as altered cannot have the intend- 
ed effect, there shall be no revocation (Ez-parte Lord Ilchester, 7 Ves. 
372). For example: a man makes a Will bequeathing property to trustecs 
for the benefit of A. He then makes a second will for ‘hie benefit of A, 
with a variation only in the name of one of the trustees, and tears off 
his signature to the first will, The second will is not good as not 
bein aily attested. It would be held that the former will was not 
revoked (sce Onions v. Tyrer, 2 Vern. 742). So a subsequent will 
made under the impulse of a mistaken notion of facts, will not revoke 
a former one. But where the second disposition fails for want of 
capacity in the legatee to take, the first will is revoked ¢ Tupper v. 
Tupper, 1 K. & J. 665). 

Of presumptions of revocation. The destruction or mutilation of a 
will is an implied revocation of a codicil (Grimwood v. Cozens, 2 Sw. 
& 'T. 864: Dutton, 38. & T.69). But the legal presumption may be 
repelled by shewing that the testator intended the codicil to operate, 
notwithstanding the revocation of the Will (Wis. I:xors., 135), as in 
Ellice (33 L. J. Prob. 27), where the object for the Will had ceased, 
while the object for the codicil remained. The destruction by the 
testator of one of two duplicate Wills is presumed to be a revocation 
of both (Wins. Exors. 135). Ifa Willin the testator’s custody be 
found mutilated, the presumption is that he mutilated it himself and 
did 80 animo revocandi, So if a testator has a Will in his own custody, 
and that Will cannot be found after his death, the presumption is that 
he destroyed it himself’ (Wms. Exors., 137: Afitcheson, 9 Jur. N.5. 
360 


). 

If'a Will duly executed is destroyed in the testator’s lifetime without 
his authority, or after his death, it may be established upon satisfactory 
proof being given of its having been so destroyed, and also of its con- 
tents (Trevelyan v. Trevelyan, 1 Phill. 149: Wms. Exors., 137, 332, 
333). So where a wife having power to dispose of property by her 
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will, makes her will and afterwards destroys it by her husband's oom- 
pulsion (Wms. Exors., 138). So if a will be mutilated or destroyed by 
the testator while of unsound mind (Scruby v. Fordham, 1 Add. 74: 
Wma. Exors., 138). 

Where a Will is in its terms conditional, as for example, if a testator 
execute a will containing the following words : Should anything happen 
to me on my voyage to England, or during my stay there, I leave, &c. 
If he make the voyage and return to End’a, the Will will be null, 
even though he subsequently referto it as his will, and though after 
his death it be found in his writing desk (Roberts v. Roberts, 2 
Sw. & T. 337: and see cases cited in Wms. Exors., 163 and Catothron, 
38. & T. 417, 33 L. J. Prob. 23). 

A memorandum endorsed on a will, that it was only to take effect 
on the happening of a particular contingency, is wholly unavailing 
unless it be duly executed and attested, and cannot be used as evidence 
at the testator’s intention that the will should be contingent only 
(Stockwell v. Ritherdon, 1 Robert. 661). 

As to mutual wills: the circumstance that the will of onc testator is 
revoked, by marriage or otherwise, does not revoke the other will 
(Hinckley v. Simmons, 4 Ves. 160). 


58. No obliteration, interlineation or other 
Effect of obliteration, alteration made in any unpri- 
interlineation,or altera- vileged Will after the execution 
tin in unprivileged thereof shall have any effect, 
except so far as the words or 
meaning of the Will shall have been thereby ren- 
dered illegible or undiscernible, unless such altera- 
tion shall be executed in like manner as hereinbefore 
is required for the execution of the Will; save that 
the Will, as so altered, shall be deemed to be duly 
executed if the signature of the testator and the sub- 
scription of the witnesses be made in the margin or 
on some other part of the Will opposite or near to 
such alteration, or at the foot or end of or opposite 
to a memorandum referring to such alteration, and 
written at the end or some other part of the Will. 


This is nearly Section 21 of the English Wills Act, which provides 
that ‘no obliteration, &c., shall be valid or have any effect, except s0 
far as the words or effect of the will before such alteration shall not be 
apparent unless,” &c. 

Vhere unattested alterations appear on the face of a will, and no 
information can be given, and there are no circumstances to shew when 
the alterations were made, the presumption is that they were made after 
the execution of the will (Cooper v. Bockett, 4 Moo. P. C. 419: 
Smith, 34 L. J. Prob. 19). To rebut this presumption declara- 
tions of the testator, before the execution of his will, that he 
intended to provide by his will for a person who would be unprovided 
for with the alteration in question, are admissible evidence; but not 
declarations after the execution, that the alteration had been made 
previously (Doe v. Palmer, 16 Q. B. 747: Williams v. Ashton, 1 Johns. 
& H.118: Wms. Exors., 114, 115). 


F 
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As to the attestation of alterations, see Cunningham, 29 L. J. 
Prob. 7. 

The mere circumstance of the amount of a legacy, or name ofa 
legatee, being inserted in different ink, and in a different handwriting, 
does not alone constitute an “obliteration, interlineation or other 
alteration” within the meaning of the Section; nor does any presump- 
tion arise against the Will having been duly executed as it appears 
(Greville v. Tylee, 7 Moo. P. C. 320). 

If the words are completely obliterated, so that it cannot be made 
out on the face of the instrument itself what they originally were, 
the alteration is valid, and probate must then be granted as if 
there were blanks in the Will (Wms. Exors., 125, 126: Zbbetson, 2 
Curt. 337: Coote Prob. 63). But where a testator entirely erases 
the original words, intending to revoke a legacy by substituting a 
different sum for that originally given, and such substituted legacy is not 
effectually given, the original legacy is not revoked, ane evidence 
aliunde is admissible to shew what the words were (Wms. Exors., 127). 
Such evidence may be various. The original words may be deciphered 
in the Will itself, or the testator may have made a memorandum on 
his Will showing what they were, or a comparison of the original draft 
of the will may prove the same thing, or an attesting witness or some 
other person who may have read the will may recollect the original 
bequest (Coote Prob. 63). 


59. <A privileged Will or Codicil may be revoked 

Revocation of privi: by the testator, by an unprivi- 
leged Will or Codicil. leged Will or Codicil, or by any 
act expressing an intention to revoke it, and accom- 
panied with such formalities as would be sufficient 
to give validity to a privileged Will, or by the 
burning, tearing, or otherwise destroying the same 
by the testator, or by some person in his presence 
and by his direction, with the intention of revoking 
the same. 

Explanation.—In order to the revocation of a pri- 
vileged Will or Codicil by an act accompanied with 
such formalities as would be sufficient to give valid- 
ity to a privileged Will, it is not necessary that the 
testator should at the time of doing that act be ina 
situation which entitles him to make a privileged 
Will. 

60. No unprivileged Will or Codicil, nor any 

Revival of unprivi- part thereof, which shall be in 
leged Will. any manner revoked, shall be 
revived otherwise than by the re-execution thereof, 
or by a Codicil executed in manner hereinbefore 
required, and showing an intention to revive the 
same; and when any Will or Codicil which shall be 
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partly revoked, and afterwards wholly revoked, shall 


Extent of revival of “~~, *“"*"~“ such 
Will or Codicil partly 00t extend to so much thereof as 


revoked and afterwards shall have been revoked hefore 
nol aevoked: the revocation of the whole 

of, unless an intention to the contrary shall be 
shown by the Will or Codicil. 


This is Section 22 of the English Wills Act, with the addition of the 
words “by the Will or Codicil,” which were added in Committee 
with the view of excluding parol evidence to shew how a revival wae 
intended to operate in cases where it may be doubtful whether the 
whole or part of a will, which was first partly and then wholly revok- 
ed, was intended to be revived (See 1 Jarm. Wills, 135), 

To effect a revival there must be either a re-execution or a duly 
executed codicil. Destruction of the revoking instrument is not 
enough (Major v. Williams, 3 Curt. 432: Wms. Becca 157,186). 

The intention to revive shewn by the codieil must appear by the 
contents of the codicil, and not by any external act, euch as affixing it 
to the revoked will (Marsh v. Marsh 6 Jur. N.S. 380). 

A testatrix executed a will and subsequently thereto two other wills, 
in each of which was contained a clause revoking all former wills. 
She afterwards destroyed the two latter wills: Held that the first will 
was not thereby revived and that parol evidence was not admissible to 
show an intention to revive (Major v. Willtams, 3 Curt. 432). 

The revival of a will is tantamount to making it de novo. Thus it 
revokes any will of a date prior to the revival (Wms. Exors , 189): its 
operation is extended to subjects (Section 77 infra) which have arisen 
between its date and revival, (but see Mu Hourmelin v. Sheldon, 19 
Benav. 389), and even to objects to whom the description is applicable 
at the date of revival, thorgh not originally intended (Perkins v. 
Micklethwaite, 1 P. Wms, 275); and a codicil duly executed will give 
effect to unattested alterations or additions to the will, or validate a 

revious unexecuted will (Wms. Exors., 194,195: guaere the decision 
in /Zunt’s case, there cited, and cf. 1 Swab. & T. 102). 


Part XI. 
Of the Construction of Wills. 


61. It is not necessary that any technical words 
Wordine of Will or terms of art shall be used in a 

= " ‘Will, but only that the wording 
shall be such that the intentions of the testator can 
be known therefrom. 


The fundamental principle in the construction of Wills is to effect. 
vate the testator’s intention so far as it is consistent with the rules of 
Jaw. Hence no technical words are necessary, so that the law often 
dispenses with the want of words in Wills that are absolutely requisite 
in all other instruments, and frequently gives effect to a necessary or 
plain implication. But intention alone is not sufficient, it must appear 
either by express words or by plain implication (Smith, R. & P. Prop. 
955: urt. Comp. par. 603: Wyliev. Wyle, 1D. F. & J. 410: 
Egerton v. Lord Brownlow, 4H. L. Ca, 181). 
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“ Known therefrom.”—“In construing a Will, the object of the 
Courts is to ascertain not the intention simply, but the expressed inten- 
tions of the testator, t. e., the intention which the Will itself either 
expressly or by implication, declares: or (which is the same thing) 
the meaning of the words,—the meaning, that is, which the words of 
the Will properly interpreted convey.” (Shore v. Wilson, 9 Cl. & F. 
625: Doe d. Brodbelt v. Thomson, 12 Moo. P. C. C. 116: Abbott v. 
Middleton, 7H. L. Ca. 68). This is the first of the four propomtone 
in which Mr. Hawkins expresses the general principles which govern 
the construction of Wills. The ad and third are as follows :— 

Il. “Inconstruing a Will the words are to be taken in their ordina- 
ry, proper and grummatical sense, unless upon so reading them in 
connection with the entire Will, [see Sec. 69], or upon applying them 
to the facts ot the case, [see Sec. 67], an ambiguity or difficulty of 
construction, in the opinion of the Court, arise: in which case the 

rimary meaning of the words may be modified, extended or abridged 
fase Sec. 70], and words or expressions supplied [see Sec. 64], or 
rejected [see Sec. 65], in accordance with the presumed intention, so 
Jar as to avoid the difficulty or ambiguity in question, but no further.” 
(Shore v. Wilson, 9 Cl. & F. 565 per Tindal C. J.: Grey v. Pearson, 
6H. Ca. 61, per Lord St. Leonards: Abbott v. Middleton, 7 H. L. 
Ca. 68). 

iy? “As a corollary to, or part of, the last proposition, technical 

words and expressions must be taken in their ¢echnical sense, unless a 
clear intention can be collected to use them in another sense, and that 
other can be ascertained” (Doe d. Winter v. Perratt, 6 Man. & G. 
342 per Parke J.: ltoddy v. Fitzgerald, 6 H. L. Ca. 877, per Lord 
Wensleydale: Grey v. Mullick, 6 Moo. I. A. Ca. 526). In Hall v. 
Warren, however, (9 H. I. Ca. 420, 427) the testator was an excced- 
ingly illiterate man, and Lord Campbell, C. held that not only the 
rules of grammar, but the usual meaning of technical language might 
be disregarded in construing his Will. 


62. For the purpose of determining questions as 
Enquiries to deter. © What property is denoted by 
mine questions as to any words used m a Will, a 
ovjcct or subject of Court must inquire into every 

material fact relating to the per- 
sons who claim to be interested under such Will, 
the property which is claimed as the subject of dis- 
position, the circumstances of the testator and of 
his family, and into every fact a knowledge of which 
may conduce to the right application of the words 
which the testator has used. 

Illustrations. 


(a.) A, by his Will, bequeaths 1,000 rupees to his eldest 
son, or to his youngest grandchild, or to his cousin Mary. A 
Court may make inquiry in order to ascertain to what per- 
son the description in the Will applies, 


(d.) A, by his Will, leaves to B “ his estate called Black 
Acre.” It may be necessary to take evidence in order to 
ascertain what is the subject matter of the bequest, that » 
1o say, what estate of the testator’s is called Black Acre. 
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(c.) A, by his Will, leaves to B “the estate which he 
purchased of C.” It may be necessary to take evidence in 
order to ascertain what estate the testator purchased of C. 


The proposition laid down in this Section is taken from Wms, Exora., 
1037, 1082; citing Wigram’s Treatise on the application of extrinsic 
evidence to interpretation of Wills; Zunes v. Sayer, 3 Mac. & G. 606, 
615: Feltham's Trust, 1 K.& J. 528: Bernasconi v. Atkinson, 10 
Hare, 345: Jefferies v. Michell, 20 Beav. 15, as to the Object of the 
rae and Lindgren v. Lindgren, 9 Beav, 358: Ricketts v. Turquand, 
1H. L. Ca. 472: Webb v. Byng, 1 K. & J. 580, as to its Subject. 

In every case of ambiguity, whether latent or patent, evidence is ad- 
missible to show the state of the testator's family or property (Stringer 
v. Gardener, 27 Beav. 37). 

Evidence of the testator’s declarations is admissible only where an 
ambiguity arises from the admission of extrinsic evidence, as to which 
of two or more things, or which of two or more persons, each answer- 
ing the description in the will, the testator meant to designate 
(Was. Exors., 1038). Accordingly sec. 68 provides that where a com- 
plete blank is left for the legatee’s name in a Will, no parol evidence 
will be allowed to fill it up, as intended by the testator (Baylis v. Atty. 
Gen, 2 A. & Ei. 239, and other cases cited in Wms. Exors., 1038). 


63. Where the words used in the Will to 
designate or describe a legatee, 
seriphin cpouet.c or a class of legatees, sufficiently 
show what is meant, an error 
in the name or description shall not prevent 
the legacy from taking effect. A mistake in the 
name of a legatee may he corrected by a description 
of him, and a mistake in the description of a legatee 
may be corrected by the name. 
Illustrations. 
(a.) A bequeaths a legacy “to Thomas, the second son 
of his brother, John.” The testator has an only brother, 


named John, who has no son named Thomas, but has a 
second sou whose name is William. William shall have the 
legacy. 

ib.) A bequeaths a legacy “to Thomas, the second son of 
his brother John.” The testator hasan only brother named 
John, whose first son is named Thomas, and whose second 
son is named William. Thomas shall have the legacy. 


Price v. Newbolt, 14 Sim. 354. 


(c.) The testator bequeaths his property “ to A and B, 
the legitimate children of C.” C has no legitimate child, 
but has two illegitimate children, A and B. The bequest 
to A and B takes effect, although they are illegitimate. 


Standen y. Standen, 2 Ves. Jun. 589. 
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(d.) The testator gives his residuary estate to be divided 
among “his seven children,” and proceeding to enumerate 
them, mentions six names only. This omission shall not 
prevent the seventh child from taking a share with the 
others. 

(e.) The testator having six grandchildren, makes a 
bequest to “ his six grandchildren,” and proceeding to men- 
tion them by their Christian names, mentions one twice 
over, omitting another altogether. The one whose name is 
not mentioned shall take a share with the others. 


Garth v. Meyrick, 1 Bro. C. C. 30. 


(f.) The testator bequeaths “ 1,000 rupees to each of the 
three children of A.” At the date of the Will, A has four 
children. Each of these four children shall, if he survives 
the testators, receive a legacy of 1,000 rupees. 


2 Jarm. Wills 178: Matthews v. Foulshaw, 12 W. R.1141: Lee 
v. Lee, 10 Jur. N.S. 1041. 

The following are other illustrations of the rules laid down in this 
Section :— 

A bequeaths a legacy to the wife of B. A woman not married to B 
may take the legacy if she be reputed or known as B’s wife (Wms. 
Exors, 1039, and see Dilley v. Matthews, 11 W. R. 614). 

A, a bachelor, after mentioning his betrothed B by name, and allud- 
ing to his intended marriage with her, gives Rs. 10,000 “to my wife’ 
and dies during the engagement and before the marriage. B is entitled 
to the legacy (Schloss v. Stiebel, 6 Sim. 1: Pratt v. Mathew, 22 Beav. 
334 


A bequeaths to the two sons and the daughter of B Rs. 500 each. At 
the date of the will and of the testator’s death B had five children 
living, namely one son and four daughters. Each of the five children 
is entitled to Rs. 500 (Harison v. Harison, 1 Russ. & M. 72). 

A bequeaths Rs. 1,000 a piece to the four sons of B by her former 
husband, and she had four such children but one of them was a 
daughter. The daughter takes a legacy of Rs. 1,000 (Lane v. Green, 
4 De G. & 8. 239). 

A gives a Government Promissory Note for Rs. 10,000 to trustees 
during the life of his niece and her jive daughters, in trust to pay the 
interest of the Note to his niece for life, and, after her death, upon the 
like trust for her said daughters and the survivors and survivor of 
them, and while more than one should be living, to be divided among 
them in equal shares. At the date of the will and at the testator's 
death his niece had five sons and only one daughter. The daughter 
alone is entitled to an annuity for life on the death of her mother 
(Lord Selsey v. Lord Lake, 1 Beav. 146). 


64. Where any word material to the full ex- 

When words may be pression of the meaning has been 
supplied. omitted, it may be supplied by 
the context. | 
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Lilustration. 


The testator gives a legacy of “five hundred” to his 
daughter A, and a legacy of “five hundred rupees” to his 
daughter B. A shall take a legacy of five hundred rupees. 


Of this rule we have another very simple illustration in an carly case, 
where a devise to A and the heirs of bis body and, if he should die, 
then over, was read, “and if he should die without issue” (Anon. 1 
And. 33: 1 Jarm. Wills 456). The following is another illustra- 
tion :—A bequeaths Rs. 1,000 to B. and C. to be equally divided, but if 
cither of them die before attaining the age of 21 years, and without 
issue, his share to go to the survivor: but in the event of both dying 
without issue, then over. The words “under twenty-one" will be supe 
plied in the ulterior bequest (Kirkpatrick v. Ailpatrich, 13° Ves. 
476). 

So “without issue” has been read “without Icaving issue” 
(Radford v. Radford, 1 Keen, 486): “on marriage” has been read 
‘“‘at 21 or marriage” (Lang v. Pugh, 1 ¥. & C.C. C.718); and 
“dying” has been read “dying without leaving a child” (Abbolt v. 
Middleton, 21 Beav. 143 ; 7 H. L. Ca. 68). 

In connection with this subject, it may be noted that where a clause 
or expression otherwise senseless and contradictory can be rendered 
consistent with the context by being transposed, the Courts are 
warranted in making that transposition (1 Jarm. Wills, 466). For 
example: A having two nieces, 1. a spinster, and C. who has been 
married and was dead Jeaving two children, bequeaths half of his 
Government paper to the children of his niece 2B. and the other half 
to his niece E., it being evident that the bequest to the children of B. 
was intended for the children of C. and that to C. for B, the Court will 
correct the mistake (Bradwin v. Harpur, Amb 374). 

The same principle is applicable tu the subjects of a bequest (Moseley 
v. Mafrey, 8 East, 149). 

As to changing words. It often happens that the misuse of some 
word or phrase is 80 palpable on the face of the will, as that no difficul- 
ty occurs in pronouncing the testator to have employed an expression 
which does not accurately ante his meaning. But this is not enough : 
it must be pf agate not only that he has used the wrong word or 
phrase ; but also what is the right one (Taylor y. Itichardson, 2 Drew. 
16); andif this be clear the alteration in language is warranted by 
established principles of construction Jarm. Wills, 470). Thus in 
Hart v. Tulk, 2 D.M. & G. 300, the testator’s general intention 
appeared to be to make make an equal distribution of his property 
(which he described in seven different schedules) amongst his seven 
children; and he subjected the properties compriscd in the seven 
schedules to mortgage debts in such a manner that if, in a particular 
clause, the words “ fourth schedule” were read literally, not only 
would the entire plan of the will be frustrated ; but the payment of 
the debts in the manner provided by the will would become impossi- 
ble. The Court read the word “ fourth” as meaning * fifth,” which the 
context shewed was the change required to render the will consistent. 
So “ without issue” has been read “leaving issue” (Doe v. Gatlin, 5 
B. & Ad. 621), “severally” has been read “ respectively” (Woodstock 
v. Shilleto, 6 Sun. 416), and in a numerous class of cases “or” has been 
changed into “and” and “and” into “or” (See 1 Jarm. Wills. 47), 
486). As to the latter change, the rule is that “ and’ will not be con- 
strued “or” where a previously vested gift would be thereby defeated 
(Day v. Day, Kay 703). 
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65. If the thing which the testator intended to 
Rejection of errone- bequeath can be sufficiently iden- 
ous particulars in de- tified from the description of it 
scription of subject. 
of the description do not apply, such parts of the 
description shall be rejected as erroneous, and the 
bequest shall take effect. 
This section isa paraphrase of the rule Falsa demonstratio non 
nocet cum de corpore constat, ‘The characteristic of cases within the 
rule is, that the description, so far as it is fulse, applies to no subject 


at all, and go far as it is truce, applics to one only” (Per Alderson B. 
Morrel v. Fisher, 4 Exch. 591). 


Lllustrations. 


(a.) A bequeaths to B “his marsh lands lying in L, and 
in the occupation of X.” The testator had marsh lands 
lying in L, but had no marsh lands in the occupation of X. 
The words “in the occupation of X” shall be rejected as 
erroneous, and the marsh lands of the testator lyiug in L 
shall pass by the bequest. 

Blaque v. Gold, Cro. Car. 447, 443. 

(b.) The testator bequeaths to A “his zimindari of Ram- 
pur.” He had an estate at Rampur, but it was a taluk 
and not a zimindiri, The taluk passes by this bequest. 

Day v. Trig, 1 P. W. 286. 

66. If the Will mentions several circumstances 

When part of de- 98 descriptive of the thing which 
scription may not be the testator intends to bequeath, 
rejected as erroneous. and there is any property of 
his in respect of which all those circumstances 
exist, the bequest shall be considered as limited to 
such property, and it shall not be lawful to reject 
any part of the description as erroneous, because 
the testator had other property to which such part 
of the description dues not apply. 

1 Jarm. Wills, 746. 


Explanation.—In judging whether a case falls 
Within the meaning of this Section, any words which 
would be liable to rejection under Section 65 are to 
be considered as struck out of the Will. 


Hllustrations. 


(a.) A bequeaths to B “his marsh lands lying in L, and 
in the occupation of X.” The testator had marsh lands 
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lying in L, some of which were in the occupation of X, and 
some not in the occupation of X. The bequest shall be 
considered as limited to such of the testator’s marsh lands 
lying in L as were in the occupation of X. 

(5.) A bequeaths to B “his marsh lands lying in L, and 
in the occupation of X, comprising 1,000 bighds of land.” 
The testator had marsh lands lying in L, some of which were 
in the occupation of X, and some notin the occupation of 
X. The measurement is wholly inapplicable to the marsh 
lands of either class, or to the whole taken together. The 
measurement shall be considered as struck out of the Will, 
and such of the testator’s marsh lands lying in L, as were in 
the occupation of X, shall alone pass by the bequest. 


This is contra to the law established by several English cases, e. g. 
Goodtitle d. Radford v. Southern, 1 M. & Sel. 299: Down v. Down, 
1 J. B. Moo. 80, &c. 1 Jarm. Wills, 747, 748: the distinctions, too, 


between a reference to locality and a reference to occupation seem 
abolished. 

Where a subject is bequeathed and there are two species of property, 
the one technically and precisely corresponding to the description im 
the bequest, and the other not so completely answering thereto, the 
latter will be excluded; though had there been no other property on 
which the bequest would have operated, it might have been held to 
comprise the less appropriate subject (1 Jarm. Wills 951). Take 
this as an illustration. A bequcaths ‘all his property situate at Barrack- 
pur which he became entitled to at the decease of his father.” The 
fact was, that, on his father's death, the testator had tuken possession of 
two houses, one which his father had in his life-time given to him, but 
of which he (the father) had retained possexsion until bis death, and 
another which descended to the testator as heir. Asthe latter estate 
is sufficient to satisfy the words, the former will not pass. (See Roe d. 
Ryall v, Bell, 8 T. KR. 579.) 


67. Where the words of the Will are unambi- 

Extrinsic evidence $§UOUS, but it is found by exX- 
admissible in case of trinsic evidence that they admit 
AREY Seat y: of applications, one only of 
which can have been intended by the testator, ex- 
trinsic evidence may be taken to show which of 
these applications was intended. 


Illustrations. 


(a.) A man having two cousins of the name of Mary, 
bequeaths a sum of moncy to “his cousin Mary.” It 
appears that there are two persons, each answering the 
description in the Will. That description, therefore, admits 
of two applications, only one of which can have been intend- 
ed by the testator. Evidence is admissible to show which 
of the two applications waa intended. 

(2.) <A, by his Will, leaves to B “his estate called 
Sultanpur Khurd.” It turns out that he had two estates 


G 
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called Sultéopur Khurd. Evidence is admissible to show 
which estate was intended. 


This is the present law—‘“Parol evidence is admissible to shew 

what were the actual testamentary intentions of the testator to deter- 
mine which of several persons or things was intended under an 
equivocal description (Hawk. 9). The general test of such a de- 
scription is, that it must apply with entire propriety to each of the 
persons or things in question. A description which applies partly to 
one and partly to another of the persons or things in question is not 
equivocal. Thus a devise to John Thomas Smith, there being a John 
Smith and also a Thomas Smith, is not equivocal with respect to them. 
But descriptions which are partly inaccurate are equivocal if the inac- 
curate part of the description applies to none of the persons or things 
‘in question, while the remaining description is equivocal with respect 
tothem. Thus a devise to John Thomas Smith is equivocal, if there 
be no Smith bearing the Christian name of Thomas, but two more 
Smiths with the Christian name of John. In this case the word 
‘* Thomas’ which is inapplicable to any of the claimants, being rejected, 
the description John Smith remains, which is equivocal” (Hawk. 11). 
Further illustrations of the Section are these :— 

A bequeaths a sum of money to Robert A, my nephew, the son of 
Joseph A. The testator has no brother named Joseph, but has two 
brothers each of whom has a son named Robert. The word ‘ Joseph’ 
will be rejected and evidence is admissible to shew which son is 
intended (Careless v. Careless, 1 Mer. 384). 

A bequeaths an estate to William Marshall. There are two persons, 
one named William Marshall, the other William John Marshall. 
Evidence is admissible to shew which of the two is intended (Bennett 
v. Marshall, 2 K. & J. 615). 

A bequeaths a sum of money to his ‘brother’ without specifying 
the name. A has several brothers. Evidence is admissible to show 
which of them was intended (1 Jarm. Wills, 40+). 

Parol evidence of intention is only admissible to shew which of the 
persons or things was intended, and not (e. g.) to shew that the words 
were used in a sense which would include more than one of them 
(Hawk. 12, citing Richardson v. Watson, 4 B. & Ad. 799, where the 
equivocal description was “ all that close in Kirton in the occupation 
of J. W.” There were two closes in Kirton in the occupation of 
J.W., but evidence was not admitted to shew that the testator sup- 
posed them to be one, and that both were therefore intended to pass). 


68. Where there is an ambiguity or deficiency 

Extrinsic evidence O0 the face of the Will, no ex- 

inadmissible in cases of trinsic evidence as to the inten- 

eee °r tions of the testator shall be 
admitted. 


Tllustrations. 


(a.) A man hasan aunt Caroline and a cousin Mary, and 
has no auot of the name of Mary. By his will he bequeaths 
1,000 rupees to “his aunt Caroline” and 1,000 rupees to “ his 
cousin Mary,” and afterwards bequeaths 2,000 rupees to “ his 
before-mentioned aunt Mary.” There is no person to whom 
the description given in the Will can apply, and evidence is 
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not admissible to show who was meant by “his before-men- 
tioned aunt Mary.” The bequest is therefore void for 
uncertainty under Section 76. 

(2.) A bequeaths 1,000 rupees to : leaving a blank 
for the name of the legatee. Evidence is not admissible to 
show what name the testator intended to insert. 

(c.) A bequeaths to B rupees, or “ his estate of 

.’ Evidence is not admissible to show what sum or 
what estate the testator intended to insert. 


Another illustration of the rule in this Section is this: A bequeaths 
Rs. 1,000 to the Raéjé of : evidence is not admissible to show 
what R&j& the testator intended (Ffunt vy. Hort, 3 B. C. C.811). 

In no instance has a total blank for the name been filled up by parol 
evidence (Baylis v. Atty. Gen., 2 Atk. 239: Ulrich v. Litchfield, 
Ib. 872). In such cases, indeed, there is no certain intent upon the 
face of the Will to give to any person; the testator may not have 
definitively resolved in whose favour to bequeath the projected legac 
(1 Jarm. Wills, 413, citing Parke B., Doe v. Needs, 2M. & W. 139). 

Where a testator bequeathed Rs. 1,000 to “ Mr. and Mrs. B.,” using 
merely the initial, it has been held that evidence is admissible to show 
who were intended by “ Mr. and Mrs. B” (Abbot v. Massie, 3 Ves. 148). 


69. The meaning of any clause in a Will is 

Meaning of any 0 be collected from the cntire 
clause to be collected instrument, and all its parts 
from: entire 2VU! are to be construed with refer- 
ence to each other ; and for this purpose a Codicil 
is to be considered as part of the Will. 


See Egerton v. Brownlow, 4H. L. Ca. 181 per Lord Truro: 
Brocklebank v. Johnson, 20 Beav. 213: Abbott v. Middleton, 7 H. UL. 
Ca. 95. 

“The intention of the testator, which can be collected with reason- 
able certainty from the entire Will, with the aid of extrinsic evidence 
of a kind properly admissible, must have effect given to it, beyond 
and even against, the literal sense of particular words and expressions. 
The intention, when legitimately proved, is competent not only 
to fiz the sense of ambiguous words, but tocontrol the sense even 
of clear words, and to supply the place of express words, in cases of 
difficulty or ambiguity” (Hawk. 5, citing Key v. Key, 4D. M. 
& G. 78: Grey v. Pearson, 6 H. L. Ca. 61: and Towns v. Wentworth, 
11 Moo. P. C. C. 526). 


Lllustrations. 


(a.) The testator gives to B a specific fund or property 
at the death of A, and by a subsequent clause gives the 
whole of his property to A. The effect of the several 
clauses taken together is to vest the specific fund or pro- 
perty in A for life, and after his decease in B ; it appearing 
from the bequest to B that the testator meant to use in a 
restricted sense the words in which he describes what he 
gives to A. 
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(b.) Where a testator having an estate, one part 
which is called Black Acre, bequeaths the whole of 
estate to A, and in another part of his-Will bequeaths Black 
Acre to B, the latter bequest is to be read as an exception 
out of the first, as if he had said,“ I give Black Acre to 
B, and all the rest of my estate to A.” , 


70. General words may be understood in a 
restricted sense where it may 

vocouese er. ve collected from the Will that 
sense, and when in the testator meant to use them 

a sense wider then in a restricted sense ; and words 
) may be understood in a wider 
sense than that which they usually bear, where it 
may be collected from the other words of the Will 
that the testator meant to use them in such wider 


sense. 


The words ‘effects,’ ‘ goods’ or ‘chattels’ will comprise the entire 
moveable property of a testator, unless restrained by the context 
within narrower jimits. Where, however, such general expressions 
stand immediately associated with less comprehensive words, they are 
sometimes restrained to articles ejusdem generis, the specified effects 
being considered as denoting the species of epee which the larger 
term was intended to comprise (1 Jarm. Wi Is, 715: Wms. Exors. 
1060). 

On the same principle, terms, which in their strict and proper accep- 
tation, apply to a particular species of property only, may be held, 
by force of the context, to embrace the general residue (ibid. 731). 


Lilustrations, 


(a.) A testator gives to A “his farm in the occupation of 
B,” and to C “ all his marsh lands in L.” Part of the farm 
in the occupation of B consists of marsh lands in L, and the 
testator also has other marsh landsin L.” The general 
words, “all his marsh lands in L,” are restricted by the gift 
to A. A takes the whole of the farm in the occupation of 
B, including that portion of the farm which consists of 
marsh lands in L. 

(5.) The testator (a sailor on ship-board) bequeathed to 
his mother his gold ring, buttons, and chest of clothes, and 
to his friend A (a ship-mate) his red box, clasp-knife and all 
things not before bequeathed. The testator’s share in a 
house does not pass to A under this bequest. 


- oa is Cook v. Oakley, 1 P. W. 302 and see Re Ludlow, 1 8w. & 

(c.) A, by his Will, bequeathed to Ball his household 
furniture, plate, linen, china, books, pictures, and all other 
goods of whatever kinds; and afterwards bequeathed to B a 
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specified part of his property. Under the first bequest 
B is sntiiled ealy to ones articles of the testator’s an of 
the same nature with the articles therein enumerated. 


Bagi Wrench v. Juiting, 3 Beav. 521, and see Collier v. 
uss. . 

No Illustration is given of the second branch of the rule. Take 
the following :— 

A by her Will appoints executors, bequeaths them Rs. 1,000 each 
fur their trouble and proceeds thus: “and whatever remains of money 
I bequeath to B's five children.” At the date of the Will and the 
death A’s property consisted chiefly of Government Promissory Notes. 
The children take the Notes (Dowson v. Gaskoin, 2 Kee. 14). 

A, whose moveable property consists of cash, Government paper, 
plate, horses, clothes and furniture, after giving various legacies of 
sums of money, bequeathed to the inhabitants of B “all that might 
remain of her money after her lawful debts and legacies were 
paid.” The inhabitants of B are entitled to the residue of her 
general moveable property (Rogers v. Thomas, 2 Keen, 8: and see 
1 Jarm. Wills, 736). 

Regarding this branch of the rule, it may be useful to state the 
sense which the following words “ usually bear.” They are arranged 
alphabetically. 

‘ Articles of domestic use and enjoyment’ includes books (Cornwall v. 
Cornwall, 12 Sim. 303). 

‘ Books’ includes MSS. bound into volumes (Willis v. Courtois, } 
Beav. 189). 

* Cash’ does not include a promissory note payable to order (Beales 
v. Crisford, 13 Sim. 592). 

* Debenture’ includes a policy of assurance (Phillips v. Eastwood, 
1 Li. & G. 291). 

‘ Debts’ due to the testator includes a bill of exchange drawn in 
the testator’s favor, and a cash balance at his banker's (Carr v. Carr, 
1 Mer. 541 ; and see Essington v. Vashon, 3 Mer. 434). The bequest 
of a debt due on a particular security will pass the capital only, 
and not arrears of interest due at the testator’s death (Jtoberts v. 
Kuffin, 2 Atk. 112), and e converso, the bequest of arrears of a debt will 
not pass the principal (Z/amilton v. Lloyd, 2 Ves. Jun. 416). 

‘ Factory. The bequest of an Indigo Factory would probably be 
held, like the devise of a West India Plantation aria Sas Sewell, 
1 Sim. 435), to pass the stock, implements, utensils, &c.,1n and upon it. 

‘ Funds.’ The ‘funds’ or the ‘ public funds’ generally means ijunded 
securities guaranteed by Government, and ‘ forewgn funds’ mean securi- 
ties guaranteed by foreign Governments (Ellis v. Eden, 23 Beav. 543). 
But funds will not include Bank Stock (Jarm. Wills 731). 

““ Government Securities.” See Burnie v. Getting, 2 Coll. 324. 

“ Household Effects” includes all property intbe house or on the 
premises, intended for use or consumption therein, or for ornament or 
defence thereof (Cole v. Fitzgerald, 1 Sim. & 8. 189: 3 Russ. 301: 
Field v. Pecketi, 29 Beav. lth 

“* Household Furniture” includes all personal chattels that may be 
useful or convenient to the householder or ornamental to the house, 
as plate, linen, china, pictures: but not goods or plate in the pos- 
session of the testator by way of his trade, nor books, nor wines, 
(Wms. Exors., 1067). A gift of furniture in a particular house will 
not include plate, sometimes in use there and sometimes elsewhere 
( Wilkins v. Jodrell, 11 W. R. 588). 

‘ Household Goods’ include everything of a permanent nature, 
t. ¢., plate and other articles of houschold which are not consumed 
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on their enjoyment that were used in, or purehased, or otherwise 
acquired by a testator for his house. But not victuals, nor fire-arms, 
nor goods in the way of the householder's trade or business (Ww. 
Exors., 1063). 

‘ Jewels’ see Atty. Gen. v. Harley, 5 Russ., 173. 

‘ Linen’ includes table and bed linen. But under a bequest of my 
‘ linen and clothes of all kinds,’ only body linen passes (Hunt v. Hort, 
3 Bro. C. C. 311). 

* Medals’ see Bridgman v. Dove, 8 Atk. 202. 

* Money’ extends to bank-notes, bills of exchange endorsed in blank, 
and money lent on mortgage. But it does not include money in the 
hands of a stakeholder, to abide an event which does not happen in 
the testator’s life-time (Manning v. Purcell, 7 D. M. G. 55: 1 Jarm. 
Wills, 780,) money does not by the force of the word include stock, 
although upon the context stock may include money (Wms. Exors., 
1070, 1071). 

‘ Ready Money’ or ‘ Money in hand’ includes a balance at a banker’s, 
(Re Powell's Trust Johns. 49), but not money in the hands of an ae 
nor unreceived dividends (1 Jarm. bidcrs 730, nor consols (10 H. L. 
Ca. 20). * Money in my house’ includes ready money and bank-notes, but 
not mortgages, bonds or receipts for Government Annuities (Wms. 
Exors. 1070). ‘Money at my Banker's’ is confined to money on account 
current, and would not include money on a deposit account, which is an 
investment (Rehden v. Wesley, 29 Beav. 213). 

‘ Pecuniary Legacies’ does not include legacies of stock (Douglas 
v. Congreve, 1 Keen, 410). 

* Personal Ornaments’ see Willis v. Curtois, 1 Beav. 189. 

‘ Plate’ does not include plated articles (Holder v. Ramsbottom, 
11 W. RB. 302). 

‘ Portraits’ see Duke of Leeds v. Amherst, 18 Sim. 459. 

‘ Securities for Money’ includes bills of exchange and promissory 
notes, stock in the funds, and a policy of assurance on the life of a 
debtor, but not Bank stock nor shares in an Insurance or Canal 
Company, nor an I. O. U. given for goods sold (1 Jarm. Wills 731 n: 
Wms. Exors. 1072, 1073). A bequest of Securities for Money, will 
by itself ea the legal estate in mortgaged lands, though coupled 
with a trust for conversion (Exp. Barber, 5 Sim, 451), or a charge of 
debts (Re King, 5 De G. & S. 644, Knight v. Robinson, 2 K. & J. 
503:) 1 Jarm. Wills, 644: 4 Dav. Conv. XXXVII: Hippen v. Bates 
9 Jur. N.S. 649). 

* Stock on Farm’ includes all moveable property upon or belonging 
to the Farm, and also growing crops (Wms. Bixcie: 1069). ‘ Live and 
=e es may include books and wines (Hutchinson v, Smith, 11 

. Viensile does not include plate or jewels. Wms. Exors. 1070. 


71. Where a clause is susceptible of two 

When a clause ig leanings, according to one of 

open to two construc. Which it has effect, and accord- 

tions, that which has ing to the other it can have 

—o—s""""none, the former is to be 
preferred. 


See Jurner v. mn, 2 Coll. 331, 886. The Court in one 
instance adhered to the literal language of the testator, though it was 
highly probable that he had written a word by mistake, for one 
which would have rendered the devise void (2 Jarm. Wills, citing 
Chapman v. Brown, 3 Burr. 1626). 
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| 72. No part of a Will is 

No of a Will to ° . : 
be rejeoted if reason to be rejected as destitute of 
ip cg ag oe if it is possible to put a 

perneie reasonable construction apon it. 

Words are not to be expunged upon mere conjecture, nor unless 
actually irreconcileable with the context of the Will, though the re- 
tention of them may produce rather an absurd consequence (1 Jarm. 
Wills, 453), ¢. g. giving the same person, in the same sentence, an 
estate for life and an estate in fee in the same land: see Chambers v. 
Brailsford, 18 Ves. 368: Mellish v. Mellish, 4 Ves. 48). 


73. If the same words occur in differont parts 

Interpretation of Of the same Will, they must be 
words repeated indif- taken to have been used every- 
ferent parts of Will. = where in the samo sense, unless 
there appears an intention to the contrary. 


See Sibley v. Perry, 7 Ves. 522: Rhodes v. Rhodes, 27 Beav. 413, 
417 per Romilly M. R.: Clavering v. Ellison, 3 Drew. 472. The 
“intention to the contrary” must appear on the face of the will (Har- 
vey v. Harvey, 32 Beav. 441), and the indication of such intention 


must be strong (Ibid). 

On the same principle, where a testator uses an additional word or 
phrase, it has been held that he must be presumed to have an addi- 
tional meaning (2 Jarm. Wills, 765: Campbell v. Campbell, 4 Bro C.C. 
18). But alight variation of expression doca not always prove differ- 
ence of intention : sce cases referred to in 2 Jarm. Wills, 765 n. (¢). 


74. The intention of the testator 1s not to 

Testator’s intention be set aside because it cannot 
to be effectuated asfar tako effect to the full extent, 
Ae pose but effect is to be given to it 
as far as possible. 


See2 Jarm. Wills, 766: Thellussonv. Woodford, 4 Ves. 326: Southey 
v. Lord Somerville, 13 Ves. 492, 493. 


Tilustration. 


The testator by a Will made on his death-bed bequeathed 
all his property to C D for life, and after his decease to a 
certain thoapita’. The intention of the testator cannot take 
effect to its full extent, because the gift to the hospital is 
void under Section 105, but it shall take effect so far 
as regards the gift to C D. 


75. Where two clauses or gifts in a Will are 
The last of two in- irreconcileable, so that they can- 
consistent clauses pre- not possibly stand together, the 
vails. : 
last shall prevail. 
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Illustrations. 


(a.) The testator by the first clause of his Will leaves 
his estate of Rémnagar “to A,” and by the last clause of 
his Will leaves it “to B and not to A.” B shall haveit. 

(b.) Ifaman at the commencement of the Will gives his 
house to A, and at the close of it directs that his house 
shall be sold and the proceeds invested for the benefit of B, 
the latter disposition shall prevail. 


An old maxim: Cum duo inter se repugnantia reperiuntur in testa- 
mento, ultimum ratum cat, Co. Litt, 112b. The rule rests on the 
theory that the testator may have changed his mind (Ulrich v. Litch- 
field, 2 Atk. 372), It is never applied but on the failure of every 
attempt to give to the whole Will such a construction as will render 
every part of it effectual (1 Jarm. Wills, 445: Brocklebank v. 
Johnson, 20 Beav. 205). In the attainment of this object the local 
order of the limitations is disregarded, if it be possible by the trans- 

osition of them to deduce a consistent disposition from the entire 

ill. Thue if a man in the first instance, devise lands to A in fee 
and in a subsequent clause give the same lands to B for life, both parts 
of the Will shall stand ; and in the construction of law, the devise to B 
shall be first, the Will being read as if the lands had been devised to B 
for life, with remainder to A in fee (1 Jarm. Wills, 445). 


76. <A Will or bequest not expressive of any 
Will or bequest void definite intention is void for un- 
for uncertainty. certainty. 


See 1 Jarm Wills, 332: Drake v. Drake, 25 Beav. 642: affirmed 
8 H. L. Ca. 172: Hogan v. Byrne, 13 Ir. C. L. Rep. 166. 


Illustration. 


If a testator says—“ I bequeath goodsto A;” or “I be- 
queath to A;” or “ I leave to A all the goods mentioned in 
a Schedule,” and no Schedule is found; or “I bequeath 


‘money’ ‘ wheat, ‘oil, or the like,” without saying how 
much, this is void. 


The Object and Subject must each be defined; but a reasonable 
degree of detiniteness will suffice (Adams v. Jones, 9 Ha. 485). The 
Court very reluctantly comes to the conclusion that it cannot discover 
the meaning of the testator as expressed in his Will (Maynard v. 
Wright, 26 Bea 291). In cases like those put in the Illustration, 
the question is: does the Will furnish any ground on which to 
estimate the amount intended to be bequeathed? (See 1 Jarm. 
Wills, 382). Thus if a testator says “I bequeath to my execu- 
tors a reasonable amount for their trouble” (Jackson v. Hamilton, 
3 J.& Lat. 702), or “I bequeath a sum for the maintenance of A” 
(Broad v. Bevan, 1 Russ. 511 n:), or “I bequeath Rs. 1,000 or there- 
abouts to be raised by accumulating annual income,” this is valid, and 
in the first and second cases the Court will determine the amount: in 
the third case any little excess occasioned by the addition of an entire 
dividend, would be subject to the same disposition as the specific eum 
(Oddie v, Brown, 4 De G. & J. 179, 195). 
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'¥7, The description caer ina bp — 
.. perty the subject of gift, shall, 
hehe rete ance unless a contrary intention ap- 
answering that de- pear by the Will, be deemed to 
~ -""""yefer to and comprise the pro- 
perty answering that description 

at the death of the testator. 


This is almost verbatim the rule in Hawk. 18. ‘ Descriptions of 
real or personal estate, the subject of gift, primd facie refer to and 
comprise the property answering to the description at the death of the 
testator.” The Section (24) of the English Wills Act by which this 
Rule is established enacts that ‘every Will shall be construed, with 
reference to the real estate and the persunal estate comprised in it, to 
speak and take effect as if it had been executed immediately before 
the death of he testator, unless a contrary intention shall appear by 
the Will.” See Bullock v. Bennett, 7D. M. G. 283. 

‘hus a bequest of “all my leasehold houses” would pass after- 
achuired leasehold houses, and a bequest of “ my 54 per cent, stock” 
passes all the stock of the description possessed by the testator at his 
death (Goodlad v. Burnett, 1 WK. & J. 341). 

*¢ Uniéss a contrary intention ane by the Will.” ‘The cases on 
this exceptign full into two clasxes (Hluwk. 20) :— 

(}) When the date of the Will as opposed to the death ia distinctly 
referred to; as where a testator bequeaths “my house with the lands 
belonging thereto now occupied at By” a field taken into occupation 
by the testator after the date of the Will, will not pass (ethinsn 
v. Barras, 1 W. KR. 538). 

(2) Where there is a particularity in the description of the specified 
subject of gift, shewing that an olject in eaistence at the date of the 
Will was intended. For example, where a testator gives “ my 
drown horse” or “ the houses which L bougut fiom Mr. B." (See 
Emuss v. Smith,2 De G. & S. 722), or © all the stock which I have 
purchased” ( Douglas v. Douglas, Kay, 400, 405), the description shews 
that it must have been intended to refer to the state of things existing 
at the date of the Will and not at the death of the testator. 

As regards general powers of appointment, the effect of this and the 
78th Sections combined will be to make all general bequests operate 
as an execution by anticipation of all general powers (sce Section 46) 
vested in the testator at the time of his death, although created by an 
instrument subsequent in date to the Will, unless the language of the 
power be such as to furbid its being exercised by anticipation (Hawk. 
19, citing Stillman v. Weedon, 16 Sim. 26). And even apectal powers 
uf appointment (see Section 66) created after the date of the Will may 
be exercised by a bequest contaimed in the Will, if the bequest 
contain a sufficient description of the particular property atter- 
wards made the subject of the power, to show that the testatur had 
the subject uf the power in view (Hawk. 19). 

The following Llustrations of the Rule laid dowa in this section may 
be useful : 

o) A bequeaths his houses in Calcutta to B. After the date of the 
Will A enters into a binding contract tu buy another huuse in Calcutta, 
but the house is not actually conveyed. H takes the house contracted 
for (Acherley v. Vernon, 10 Mod. 518: Collison v. Girling, 4 My. & 
Cr. 75: 1 Jarm. Wills. 46). 

(6.) A bequeaths his bouses in Calcutta to B, and all his moveable 
property toC. After the date of the Will A contracts to sell one of 


if 
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these houses, but dies before conveying it to the purchaser. B will take 
the house contracted to be sold as a trustee for D, and C will be entitled 
to the purchase-money (Knollys v. Shepherd, 1 J. & W. 499: 1 Jarm. 
Wills, 152). 

(c.) A equeaths his “ lands,” or “ his real estate,” or “ his immove- 
able property” in B. At his death he has both leasehold and freehold 
lands in B. The bequest includes both ( Wilson v. Eden,6 Exch. 7 a 

(d.) A bequenths his “ lands” in B, At his death he has immoveable 
property in possession in B, and also the reversion* in fee of lands 
settled on his wife for her life. The bequest includes the reversion 
(Ford v. Ford, 6 Hare, 486). 

(c.) A having two estates, one settled and the other not, bequeaths 
his “ unsettled real estate.” The bequest passes not only the unsettled 
estate but the unsettled reversion in the settled estate (Incorporated 
Society v. Richards, 1 Dru. & War. 285). 

( f.) A bequest to Z ‘ his land’ or ‘his lands in B’ or his ‘ real estate’. 
A at his death has lands of his own and also lands of which he was 
scised as trustee or mortgagee. Z takes the trust and mortgage estates 
as well as the lands to which A was absolutely entitled (Lord Bray- 
brooke v. Inskip, 8 Ves. 425). 

A general bequest of ‘my lands,” “my lands in A,” “my immove- 
able estate,” &c., includes bats of which tie testator was scised as 
trustee or mortgagee, unless an intention appear to the contrary. Such 
An intention appears when the disposition made by the will is such as 
the testator sould not intend to eae of property not beneficially his. 

Thus: (4) A bequeaths his lands on trust for sale. Mortgage and 
trust estates do not pass (Ez parte Marshall, 9 Sim. 555: Re Morley, 
10 Hare, 293). 

(*) A bequeaths his lands to B for life with remainder to C. Mortgage 
and trust estates do not pass (Lindsell v. Thacker, 12 Sim. 183). 

(*) A bequeaths his lands to B subject to an annuity pavable to 
C for her life: mortgage and trust estates do not pass (Duke of Leeds 
v. Munday, 3 Ves. 348; Rackham v. Siddall, 16 Sim. 297). 

(j) A bequeaths his lands to B after payment of debts, legacies and 
general expenses. Mortgage and trust estates do not pass (Jtve v. 
Reade, 8 'T. R. 118: Doe v. Lightfoot, 8 M. & W. 559). 

Considering Section 4 and the fact that under this Act a married wo- 
man will hold all her property as a feme coverte in England holds pro- 
perty settled to her separate use, it is submitted that a bequest of lands 
to the sole use of a married woman would not now be held to indicate 
that the property should be enjoyed by her beneficially (See Lindsell 
v. Thacker, 12 Sim. 178, contra. But see Ez parte Shaw, 8 Sim. 

159). If so, under such a bequest, the testator’s mortgage and trust 
estates would pass to the nace woman, just as they would under a 
general devise to A his heirs and assigns to and for his and their own 
use and benefit (Latubridge y. Lord Ashburton, 2 Y. & C. $47: 
Sharpe v. Sharpe, 12 Jur. 598). 

A general bequest which passes the legal estate in a mortgage vested 
in the testator, does not include the beneficial interest in the money 
secured by the mortgage, which is moveable property, and would pass 
by the general or residuary bequest of such property contained in the 
Will n the other hand if a mortgagee in possession devises the 
papi sh lands by a specific description as a bequest of all ‘‘ my lands 
in the Zillah of B,” the testator having no other land answering to the 
description, such a bequest may well be held to pass the beneficial as 
well as the legal estate in the mortgaged land (Hawk. $7, 38, citing 


“A ‘reversion’ is that portion of ownership which on the creation of a 


partial interest only, remains undisposed of and therefore vested in the person by 
whom such interest is created. 





( 59 ) 


NSO v. Meredith, 1 Mer. 450: Burdas v. Dizon, 4 Jur. 
. . 38). 

If the testator leaves all his lands to A and his “securities for 
money” to B, the legal estate in the land of which the testator was 


mortgagee would pass to B and not to A (Renvoize v. Cooper, 6 
Mad. 371). 


78. Unless a contrary intention shall appear by 

Power of appoint- the Will, a bequest of the estate 
ment executed by ge- of the testator shall be construed 
se to include any property which he 
may have power to appoint by Will toany object he 
may think proper, and shall operate as an execution of 
such power ; and a bequest of property described in 
#« gencral manner shall be construed to include any 
property to which such description may extend, 
which he may have power to appoint by Will to any 
object he may think proper, and shall operate as 
an execution of such power. 


Shortened from Section 27 of the English Wills Act. The words 
“to appoint by Will to any object he may think proper” correspond 
with the words in the Statute “to appoint mm any manner he 
may think proper,” but these words have been held to mean “to any 
objects the dees may think proper,” and not “ by any form of execu- 
tion” (Hawk. 28), und a power to appoint generally by Will (but not 
by deed) is within the section of the English Statute. The section of 
the Act therefore has been made to express the meaning of the corres- 

onding section of the Statute; and the following decisions on the 
tter section may be taken as decisions on the former :— 

A power to appoint in any manner to children or any other limited 
class of objects 13 not within the section (Cloves v. Awdry, 12 Beav. 
604). 

A power to revoke what has been already appointed is not within 
the scope of the Section (Pomfret v. Perring, 5 D. M. & G. 775). 

The following are Illustrations of the Kule contained in this Sec- 
tion :— 

(a.) A bequeaths “ property which I am possessed of or entitled 
to.” The bequest passes property subject to a power of appointment in 
the testator ie v. Hayward, 9 Jur. 344). 

(b.) A makes a W:1Il containing the words “ constituting B m 
residuary legatee.” This is enough to operate as an ecxccution of all 
general powers (Spooner's Trusts, 2 Sim. N. 8.129). 

Of course a general power given by Will to a person, who prede- 
ceased the testator, is not executed by the donee’s Will (Jones v. 
Southall, 11 W. R. 247). 


79. Where property is bequeathed to or for the 
benefit of such of certain objects 

Implied gift to the asa specified person shall appoint, 
ee of specuaicnt or for the benefit of certain objects 
in such proportions as a specified 

person shall appoint; and the Will does not provide 
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for the event of no appointment being made ; if the 
power given by the Will be not exercised, the pro- 
perty belongs to all the objects of the power in 
equal shares. 


Illustration. 


(2.) <A, by his Will, bequeaths a fund to his wife for her 
life, and directs that at her death it shall be divided among 
his children in such proportions asshe shall appoint. The 
widow dies without having made any appointment. The 
fund shall be divided equally among the children. 


Grieveson v. Kirsopp, 2 Keen, 653. 


This section is taken almost verbatim from tbe rule in Brown v. 
Higgs (4 Ves. 708, 5 Ves. 495, 8 Ves. 561) as stated in Hawk.57. In 
Burrough v. Phileor 5 My. & Cr. 72, Lord Cottenham thus stated the 

rinciple on which the rule rests: “When there appears a general 
intention in favour of a class, and a particular intention in favour of 
individuals of a ‘class to be selected by another person, and the parti- 
cular intention fails, from that selection not being made, the Court 
will carry into effect the general intention in favour of the class. 
When such an intention appears, the case arises, as stated by Lord 
Eldon in Brovwn v. Lhggs, (see 8 Ves. 574,) of the power bring so 
given as to make it the duty of the dunce to execute it; and, in such 
case, the Oourt will not permit the objects of the power to suffer by 
the negligence or conduct of the dunee, but fastens upon the property 
a trust for their benefit.” 

Other Ilustrations of the Rule are these :— 

Cb.) <A bequeaths property “to such of his relations as B shall 
think most deserving” (Harding v. Glyn, 1 Atk. 469), or “ fur the 
benefit of the wife and children of B in such manner as he shall by 
Will bequeath" (Brown v. Pocock, 6 Sim. 257). B dies without 
having made any appointment. The property shall be divided equally 
among the class of objects mentioned, per capita. 

(r) A coe aes property to his brothers and sisters or their 
children in such shares as and at such times as his trustees shall think 
fit. No appointment is made. The property is divisible equally 
among all the children and their parents per capita (Longmore y. 
Broom, 7 Ves. 128: Penny v. Turner, 2 Phill. 493). 

Wherever the rule in Brown vy. Higgs is applied, the objects will 
take the property among them as tenants in common, and not as joint 
tenants (Ilawk. 59). 

‘The Rule docs not apply where there is a mere permission to give 
to certain objccts: as if property be given to A for life with power for 
her (if she pleases) to bequeath it to the children of B (Brook v. 
Brook, 3 Sm. & G. 380). 

If the power has been partially cxercised the Rule applies, and the 
unappointed part is divisible among the objects of the power without 
reyard to the appointment (Hlawk. 61: citing Afaddison v. Andrew, 
] ves. Sen. 57: Fordyce v. Bridges, 2 Phill. 518). 

The period for ascertaining the objects to take in default of appoint- 
ment is the time when the power ought to be exercised (Longmore v. 
Broom, 7 Ves. 124: Re White's Trusts, Johns. 656). 

A bequeaths property to B for life with a power of disposition 
among A's relations. dies without exercising the power. The 

* to take are those who would be entitled under this Act at the 
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death of B to the property of which A died intestate (Harding v- 
Glyn, 1 Atk. 469: Pope v. Whitcombe, 21 Beav. 112). 

If the power of appointment is not to arise until a given period, no 
objects can take under the Rule, who die before that period (Welsh 
v. Wallinger, 2R. & My. 78: Kennedy v. Kingston, 2 J. & W. 431: 
Halfhead v. Shepherd, 7 W. R. 480). 


80. Where a bequest is made to the “ heirs,” 
B ._., or “ richt heirs,” or “relations,” 
uest to “ heirs, as , ae 

&c.,of a particular per- OF ‘¢ nearest relations,” or ‘fa- 
son without qualifying mily,”’ or “ kindred,” or ‘“‘nearest 
mee of kin,” or “ next of kin,” of a 
particular person, without any qualifying terms, 
and the class so designated forms the direct and 
independent object of the bequest, the property 
bequeathed shall be distributed as if it had belonged 
to such person, and he had diced inte<tate in res- 
pect of it, leaving assets for the payment of his 
debts independently of such property. 


Illustrations. 


(a.) <A leaves his property “ to his own nearest relations ” 
The property goes to those who would be entitled to it if A 
had died intestate, leaving assets for the payment of his 
debts independently of such property. « 

(.) A bequeaths 10,000 rupees “to B for his life, and 
after the death of B, to his own right heirs.” The legacy 
after B’s death belongs to those who would be entitled to 
it if it had formed part of A’s unbequeathed property. 

(c.) A leaves his property to B; butif B dies before 
him, to B’s next of kin; B dies before A. the property 
devolves as if it had belonged to B, and he had died intes- 
tate, leaving assets for the payment of his debts indepep- 
dently of sucb property. 

(d.) A leaves 10,000 rupees “to B for his life, and after 
his decease, to the heirs of C.” The legacy goes as if it had 
belonged to C, and he had died intestate, leaving assets for 
the payment of his debts independently of the legacy. 


See Wms, Exors. 995-1013: Hawk. 103. 


The reason of this rule is that it is desirable to ascertain the object 
of the testator’s bounty as soon as possible (Hawk. 99). 

Under this section “ relations” would include a wife. Otherwise in 
England (Green v. Howard, 1 Bro. C. C. 31.) A gift to those 
related to a person is equivalent to a gift to relations (Rayner v. 
Mowbray, 3 Bro. C. C. 234.) ‘‘ Near relations” is equivalent to 
“ relations” (Whitehorn v. Harris, 2 Ves. Sen. 527. ‘ Nearest re- 
lations” is expressly made equivalent to ‘‘relations.” Otherwise in 
England (Smith v. Campbell, 19 Ves. 400). Under a bequest to “m 
relations of the name of A” a female relation entitled to the name of 
by birth would take though she has lost the name of A by her marriage 
(Pyot v. Pyot, 1 Ves. Sen. 336). A power to appoint to “ relations” 
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of tue testator, or of B, authorises an appointment to relations not 
within the Act (Harding v. Glyn, 1 Atk. 469). Otherwise if the 

ower be one of distribution only (Pope v. Whitcombe, 3 Mer. 689). 
Where there is a power of selection among relations, with no gift in 
default of appointment, and the power is not exercised, those within 
the Act only will take by implication (Harding v. Glyn, 1 Atk. 469:. 
Grant v. Lynan, 4 Russ. 297: Hawk. 104). 

‘Without any qualifying terms.” The language of the Will may be 
such as to shew that the testator intended the “ next of kin,” &c., to 
be ascertained at the period of distribution. Thus: A lcaves property 
to B for life, and after his decease to the persons who shall then be 
the legal representatives of A. The property goes on B’s death to 
those who would be entitled to it if A had died at the same moment 
as B, intestate and leaving assets for the payment of his debts inde- 
pendent of such property (Long v. Bluckall, 3 Ves. 486: Wharton 
v. Barker, 4 K. & J. 483). So the context may narrow or enlarge 
the term “ family” so as to mean only “ children” (Barnes v. Patch, 8 
Ves. 604), or to include relations by marriage (McLeroth v. Bacon, 5 
Ves. 159). 


81. Where a bequest is made to the “ represen- 

Bequest to “repre- tatives,” or ‘legal represen- 
sentatives,” &c., of a tatives,” or ‘‘ personal represen- 
particular person. tatives” or ‘ executors or admi- 
nistrators” of a particular person, and the class so 
designated forms the direct and independent object 
of the bequest, the property bequeathed shall be 
distributed as if it had belonged to such person, 
and he had died intestate in respect of it. 

This is the rule settled by the more recent English cases. 

Illustration. 


(a.) A bequest is made to the “ legal representatives” of 
A has died intestate and insolvent. 6B is his adminis- 
trator. B is entitled to receive the legacy, aud shall apply 
it in the first place to the discharge of such part of A’s debts 
as may remain unpaid ; if there be any surplus, B shall pay 
it to those persons who at A’s death would have been enti- 
tled to receive any property of A’s which might remain after 
payment of his debts, or to the representatives of such 
persons. 

The rule and illustration establish that in the case of a bequest to 
the “ representatives,” &c. of A simply, not in trust for themselves or 
any other persons, the property passes not directly to A’s next of kin, 
but to A’s executors or administrators, as part of his assets, and they 
take it in their official capacity and not beneficially (See Zong v. 
Watkinson, 17 Beav. 471: Re Seymours Trusts, Johns. 472: Holloway 
v. Clarkson, 3 Hare 528: King v. Cleaveland, 4 De G. & J. 477). 


82. Where property is bequeathed to any per- 
juest without +800, he is entitled to the whole 
of limitation. interest of the testator therein, 

unless it appears from the Will that only a res- 
tricted interest was intended for him. 
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In England before Ist January 1838, and in India before Ist February 
1839, a devise of lands to A simpliciter, (or to A and his as- 
signs, Co. Litt. 96), conferred an estate for life only, unless an inten- 
tion appeared to the contrary. The application of this rule being 
frequently found to disappoint the intention of the testator, the 
English Wills Act, Section 28, enacted that “ where any real estate 
shall be devised to any person without any words of limitation, such 
devise shall be construed to pass the fee simple or other the whole 
estate or interest which the testator had power to dispose of by Will 
in such real estate.” This Section has been held to apply only to 
devises of previously existing estates or interests, and not to the 
devise of nn estate created by the Will (Nichols v. Hawkes, 10 Hare, 
342). It is submitted that Section 82 of the Indian Succession Act, 
1865, would be construed similarly. Accordingly, if A devise a rent 
charge vested in him to B without more, B would take the fee sim- 
ple. But if A devise a rent oe created by his Will (e.g. an an- 
nuity with the usual powers of distress and entry)—see Section 160 
infra,—to B, the devisee would take only an estate for his life. So if A 
bequeath to B a house and grass for a cow in a certain meadow belong- 
ing to A, B will take A’s whole interest in the house, but only a life 
estate in the easement ( Reay v. Rawlinson, 7 Jur. N. 8. 118). 

“ Unless it appear from the Will that only a restricted interest was 
intended for him.” The onus probandi lies on those who contend 
for the restricted construction (2 Jarm. Wills, 266), and will not be 
discharged by shewing that another bequest in the Will contains for- 
mal words of limitation ( Wisden v. thisden, 2Sm. & Gif. 396), or 
that a special power of appointment is, in terms, given to the lega- 
tee ( Brooke v. Brooke, 3 Sm. & G. 280). 


83. Where property is bequeathed to a person, 

Bequest in the alter- With a bequest in the alternative 
native. to another person or to a class 
of persons ;—if a contrary intention docs not appear 
by the Will, the legatee first named shall be enti- 
tled to the legaoy, if he be alive at the time when 
it takes effect ; but if he be then dead, the person or 
class of persons named in the second branch uf the 
alternative shall take the legacy. 


This is an improvement on English law, which is apt to regard gifts 
to several persons alternatively as void for uncertainty (see 1 Jarm. 
Wills, 345, 344). The section follows to some extent the rule as to 

ersonalty which prevails in England. There if personal estate be 
queathed, e. g. to A or his heirs, the word ‘heirs’ is read as a word 
not of limitation but of substitution, so as to preventa lapse, Gultings v, 
Mc Dermott, 2 My. & K. 69: Doody v. Higgins, 91a. App. 32. The 
rule as to realty 1s different (Hawk. 92, 180). 


Illustrations. 


(2.) A bequest is made to Aorto B. A survives the 
testator. B takes nothing. 

(b6.) A bequest is made to A or to B. A dies after the 
date of the Will, and before the testator. The legacy goes 
to B. 
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(c.) A bequest is made to A orto B. A ts dead at the 
date of the Will. The legacy goes to B. 

(d.) Property is bequeathed to A or his heirs. A sur- 
vives the testator. A tukes the property absolutely. 

So a gift to A or his heirs or assigns is an absolute gift to him 
(Re Walton, 2 Jur. N. 8. 363); and it has long been settled that a devise 
of realty to A or hia heirs gives A an estate in fee (Read v. Snell, 
2 Atk. 645). The same result would follow here from a bequest to A 
or the heirs of his body, although in England of course A would take 
an estate tail (Harris vy. Davis, 1 Coll. 416). 

(e.) Property is bequeathed to A or his nearest of kin. 
A dies in the lifetime of the testator. Upon the death of 
the testator the bequest to A’s nearest of kin takes effect. 


The nearest of kin will take under Section 80, as if the property had 
belonged to A, and he had died intestate in oe of it, leaving assets 
for the payment of his debts independent of such property. 


(f.) Property is bequeathed to A for life, and after his 
death to B or his heirs. A and B survive the testator. B 
dies in A’s lifetime. Upon A’s death the bequest to the 
heirs of B takes effect. 

(g.) Property is bequeathed to A for life, and after his 
death to B or his heirs. B dies in the testator’s lifetime. 
A survives the testator. Upon A’s death the bequest to 
the heirs of B takes effect. 


84. Where property is bequeathed to a person, 

Effect of words de- @0d words are added which des- 
scribing a clasx added cribe a class of persons, but do not 
toa bequest toaperson. denote them as direct objects of a 
distinct and independent gift, such person is enti- 
tled to the whole interest of the testator therein, 
unless a coutrary intention appears by the Will. 


Illustrations. 


(a.) A bequest 1s made— 

to A and his children, 

to A and his children by his present wife, 

to A and his heirs, 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representatives, 

to A and his personal representatives, 

to A, hia executors and administrators, 
In each of these cases, A takes the whole interest which 

the testator had in the property. 
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And it is immaterial whether or not the class described exist at the 
testator’s death. 


(b.) A bequest is made to A and his brothers, A and 
his brothers are jointly entitled to the legacy. . 

(c.) A bequest is made to A for life, and after his death 
to his issue. At the death of A the property belongs in 
equal shares to all persons who shall then answer the de- 
scription of issue of A. 


The rules and illustrations in this Section agree generally with the 
English law as to personalty. But by English law a devise of real 
estate to A and his children, A having no children at the date of the 
Will, vests in A an estate tail: children bemg construed a word of 
limitation (Wild's case, 6 Rep... 17: Buffar v. Bradford, 2 Atk. 220). 
But this rule does not apply to personal estate (Audsley v. Horn, 1 
De G. FL. & J. 296: Agnew vy. Matthews, 1 Mad. H.C, Rep. 17). 
Under an immediate bequest of personal estate to A and his children, 
A and his children, if any, living at the death of the testator will take 
as joint tenants; and if there are uno children at that period, A will 
take the whole (Mason vy. Clarke, 17 Beav. 130). 

A bequest of personal estate to A and the heirs of his body 
(Tothill y, Putt, 7 Bro, P. C. 453), or to A and the heirs male of lis 
body, orto A for life and after his decease to the heirs imalo of his 
body, is an absolute gift to A (Britton v. Tieng, 3 Mer. 176). 

In devises of realty the rule in England is that “issue” is a word of 
limitation. Thus a devise of real estate to A and his issue would give 
A an estate tail (oddy v. Fitzgerald, 6 WH. L. Ca. 823). But 
this rule does not extend to bequests of personal estate (Kuight 
v. Allis, 2 Bro. C. C. 570: He parte Wyneh, 5 DL M. & G. 
188). And if personal estate be given to A for life, and after his 
decease ty his issue, A, as in Hlustration (¢), takes for life only, and 
the issue take in remainder ( Anyaht v. Ellis, 2 Bro. C. C. 570). 


85. Where a bequest is made to aclass of persons 
under a general description only, 
i pect 1 nov one to whom the words of 
dasapounoaly 7. EG description are not in their 
ordinary sense applicable shall 

take the legacy. 


“ A gift to a class implies an intention to benefit those who consti- 


tute the class, and to exclude all others :" per Lord Cottenham, Barber 
v. Barber, 3 My. & Cr. 684. 


86. The word “children” in a Will applies only to 
lineal descendants in the first de- 
gree, the word “ grandchildren” 
applies only to lineal descendants in the second 
degree of the person whose “ children,” or “ grand- 
children,” are spoken of ; the words ‘“ nephews” 
and “nieces” apply only to children of brothers 


Construction of terms. 
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or sisters; the words “cousins,” or “ first cousins,” 
or “ cousins german” apply only to children of 
brothers or of sisters of the father or mother of 
the person whose “ cousins,” or “ first cousins,” 
or “cousins german,” are spoken of; the words 
“ first cousins once removed” apply only to children 
of cousins german, or to cousins german of a 
parent, of the person whose “ first cousins once 
removed” are spoken of ; the words “* second cou- 
sins’ apply only to grandchildren of brothers or 
of sisters of the grandfather or grandmother of the 
person whose ‘‘ second cousins” are spoken of ; the 
words ‘issue’ and ‘“ descendants” apply to all 
lineal descendants whatever of the person whose 
issue” or “ descendants,” are spoken of. Words 
expressive of collateral relationship apply alike to 
relatives of full and of half blood. All words ex- 
pressive of relationship apply to a child in the 
womb who is afterwards born alive. 


This is the English law: Hawk. 85—87. Although “ children” is 
sometimes used in a loose sense, signifying descendants, it is a settled 
rule that “children” does not include “ grandchildren,” that 
“ grandchildren” does not include “ great grandchildren,” and that 
‘nephews’ or ‘nieces’ does not inal ‘grandnepbews' or ‘ grand- 
nieces,’ (Hawk. 85). Nor does ‘ nephew’ or ‘ niece’ include a nephew 
or niece by marriage (Smith vy. Ledtard, 3 K. & J. eet The 
testator, however, may define his meaning of the word ‘ nephew’ or 
‘nieee, #0 a8 to include in it a child of a nephew or niece (James v. 
Smith, 14 Sim, 214). 

A gift to “all the first and second cousins” includes all cousins 
within the degree of second cousin, and therefore includes not cousins 
once removed, and also first cousins twice removed (Hawk. 87). 

A gift to the ‘issue’ of A, or the issue begotten by A (2vane vy. 
Jones, 2 Coll, 516), or the offspring of A (Young v. Dactes, 9 Jur. N.S. 
30) includes descendants of every degree, and creates a joint te- 
nancy. Butif the gift be to the issue, Xc., as tenants in common, they 
take per capita (Hlawk. 87), 

The Act does not seem to infringe on the rule in Sibley v. Perry, 
7 Ves, 522, viz, that when the parent of ‘issuc’ is spoken of, the 
word ‘issue’ is prima facie ratcicted to children of the parent (Hawk. 


88). 

tinder a gift “to the descendants of A.” all the lineal descendants 
of A would take per capita ( Crossly v. Clare, Ambl. 397: Butler v. 
Stratton, 3 Bro. C. C. 367). 

The Act does not define ‘ offspring,’ which term seems equivalent to 
‘ deacendanta’ ( Young v. Dartes, 9 Jur. N. 8. 399). 

Under the rule as to half-blood a gift to ‘brothers’ or ‘sisters’ 
would, as it does in England, include balf-brothers and hbalf-sisters, 
and a gift to nephews and nicces would include the children of a half- 
brother or half-sister. 
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87. In the absence of any intimation to the con- 

trary in the Will, the term 

Renee “ child,” “son,” or “ daughter,” 

relatives, or or any word which expresses 

failing such, relatives pelationship, is to be understood 
reputed legitimate. : ae 

as denoting only a legitimate 

relative, or where there is no such legitimate relative, 

a person who has acquired, at the date of the Will, 

the reputation of being such relative. 
See 2 Jarm. Wills, 204: Hawk. 80 : Wma. Exors. 989: 11 Bytho- 


wood Cony, ed. Sweet 341, 574, 763) Re Williams, 12 WR. 818: 
Barnett v. Tugwell, 31 Beay 232. 


Tllaustrationes. 


(«.) A, having three children, B, C, and D, of whom 
B and C are legitimate, and D is illegitimate, leaves his 
property to be equally divided among © his children.” The 
preperty belongs to Boand C in equal shares, to the 
exclusion of D. 


See Cartwright v. Vawdry, 5 Ves. 530. 


().) A, having a niece of illegitimate birth, who has 
acquired the reputation of being his nicee, and having no 
legitimate niece, bequeaths a sum of moncy to lis niece, 
The illegitimate nicce is entitled to the legacy. 

(c.) A, having in his Will enumerated his children, and 
named as one of them B, who is iliegitimate, leaves a 
legacy to © his said children.” B will take a share in the 
legacy along with the legitimate children, 


Rivers’ Case, 1 Atk. 410: Dentley v. Blzard, 4 Jur. N.S. 652. 


(d.) Aleavesa legacy to the “children of B.” Bis 
dead, and has left none but illegitimate children. All those 
who had, at the date of the Will, acquired the reputation 
of being the children of B are objects of the gift. 


Woodhouselee v. Dalrymple, 2 Mer. 419: Gul v. Shelley, 2 
M. 33° 


(e.) A bequeathed a legacy to “the children of B.” 
B never had any legitimate child. C and D had at the 
date of the Will acquired the reputation of being children 
of B, After the date of the Will, and before the death 
of the testator, EB and F were Lorn, and acquired the repu- 
tation of being children of B, Only C and D are objects 
of the bequest. 


Mortimer vy. Weat, 3 Russ. 370. 
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(f) A makes a bequest in favour of his child by a certain 
woman, not his wife. Bhad acquired at the date of the 
Will the reputation of being the child of A by the woman 
designated. B takes the legacy. 

(g.) A makes a bequest in favour of his child to be born 
of a woman, who never becomes his wife. The bequest 
ig void, 


Sec Kenebel v. Scrafton, 2 Kast, 530, 542. 


(h.) A makes a bequest in favour of the child of which 
& certain woman, not married to him, is pregnant. The 
bequest is valid. 


Gordon v. Gordon, 1 Mer. 141. 


Other Hlustrations are :— 

(i) A, having four children, three legitimate and one illegitimate, 
bequeaths to every such child as he might happen to leave at his 
death one-fourth of the income of his property. The illegitimate 
child takes nothing (Cartwright v. Vawdry, 5 Ves. 530). 

(j) A bequeaths an annuity to the ‘eldest child’ of B. When the 
Will was made B had several illegitimate children, who were known to 
A, but no others then or at A’s death. Phe bequest fails (Godfrey v. 
Daria, 6 Ves. 43), 

(k) A by lis Will creates a trust for the children of his son B. B 
had no other than illegitimate children at the date of the Will, but 
these had always been treated and recognized by Aas his grand- 
children. The trust fails (Jfarres v. Lloyd, 'T. & BR. 312). 

(/) A leaves a legacy to the children ‘now Loing’ of a person who 
has no other than illegitimate children at the date of the Will, They 
are entitled to the legacy (Blundell vy. Dunn, cit. 1 Mad. 433). 

(m) A leaves a legacy to the child of which a certain woman, not 
his wife, is pregnant by Aim. The bequest fails (Larle v. Wilson, 
V7 Vew 528). 

(n) A makes a bequest in favour of the future illegitimate children 
ofa particular woman. ‘Phe bequest fails (Jn re Connor, 2 Jo. & Lat. 
459 per Sugden L. C.) 

lustrations (¢), (¢@) and (2) shew that is no objection to the clann 
of illegitimate children that they are styled “ children” if they are 
otherwise identified. According to the facts stated in Ilustration (d) 
legitimate children never could have taken. 

Ilustration (¢) rests on the ground that there was nothing to shew 
by necessary implication that the testator intended the bequest to be 
to the illegitimate children subsequently born. 

Illustration (@) exemplifies the rule that a gift to the future, t. ¢., 
the unprocreated, legitimate children of a map, or of a woman by a 
particular man, ts void (2 darm. Wills, 229). 

Regarding Illustration (A) it is to be remarked that where the gift is 
to the child with which a particular woman is enceinte, generally the 
fact of birth is the sole ground of title, and that iv easy of ascertainment. 
On the other hand, a gift to the child by which a woman is enceinte 
by a particular man introduces in the description of the object a cir- 
carustance which the law treats as uncertain, and which it cannot 
properly permit to be enquired into (2 Jarm, Wills, 224). Thus in 
Earle vy. Wilson, 17 Ves. 528 (which has been introduced as Illustra- 
tion (n)), Sir W. Grant beld that a gitt by Ato a child of which a 
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certain woman not his wife was pregnant by him was void. This deci- 
sion has, however, been questioned. 
Illustration (¢) shews that expressions or a mode of disposition, 


affording a mere ground of conjecture, will not be 8 ground for the 
admission of illegitimate children (2 Jarm. Wills, 205). 

Illustration (7) shews that the fact of there being no other than 
illegitimate children when the Will takes effect, or at any other time, 
so that the gift. if confined to legitimate children, has eventually failed 
for want of objects, does not warrant the application of the word 
children to bastards (2 Jarm. Wills, 206). * 

Tilustration (4) shews that the testator's recognition of illegitimate 
children is not sufficient. 

Inasmuch as under this Act, Section 56, a Will not operating as an 
appointment is revoked by marriage, a gift by a bachelor to his “children” 
can never take effect in favour of Jegitimate children. Consequently 
such a gift comes under the same head as a gift to the children ofa 
person whom the testator knows, or presumably knows to be dead, 
which will, in default of legitimate children, take effect in favour of 
those who are legitimate (see Illustration (d) and 2 Jarm, Wills, 217). 


88. Where a Will purports to make two bequests 
Rules of construction to the same person, and a ques- 
where a Will purports tion arises Whether the testator 
to make two bequests intended to make the second he- 
to the same person. : ; eae 
quest instead of or in addition 
to the first ; if there is nothing in the Will to show 
what he intended, the following rules shall prevail 
in determining the construction to be put upon the 
Will. 

As to the repetition of legacies the Act. generally agrees with the 
English law. See Wms. Exors, 1160: Hawk. 803: Lovley v. Hatton, 2 
Wht& T.L.C. 

First.—lIf the samo specific thing is bequeathed 
twice to the same legatce in the same Will, or in the 
Will and again ina Codicil, he is entitled to reccive 
that specific thing only. 

Second.— Where one and the same Will or one 
and the same Codicil purports to make in two places 
a bequest to the same person of the same quantity 
or amount of anything, he shall be entitled to one 
such legacy only. 


And parol evidence would not be admissible to show that the 
legacies were intended to be cumulative. 


Third.— Where two legacies of unequal amount 
are given to the same person in the same Will, or in 
the same Codicil, the legatee is entitled to both. 

Fourth.—Whaere two legacies, whether equal or 
unequal in amount, are given to the same legatce, 
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one by a Will and the other by a Codicil, or each 
by a different Codicil, the legatee is entitled to both 
legacies. 


If a legacy of the same amount is given to the same person by each 
of two testamentary instruments, and the same motive is assigned for 
each, a presumption of Jaw is raised that it is a mere repetition, avd 
that one legacy only was intended; but this being a mere presumption 
and not a rule of construction may be rebutted by parol evidence of 
intention (Hawk, 304, citing Hurst v. Beach, 5 Madd. 358.) 


Karplanation.—In the four last rules, the word 
Will does not include a Codicil. 


Illustrations. 


(a.) A having ten shares, and no more, in the Bank of 
Bengal, made his Will, which contains near its commence- 
ment, the words “ IT bequeath my ten shares in the Bank 
of Bengal to B.” After other bequests, the Will concludes 
with tho words ‘Sand I bequeath my ten shares in the 
Bank of Bengal to B.” Bis entitled simply to receive A’s 
ten shares in the Bank of Bengal. 

(b.) A having one diamond ring, which was given him 
by B, bequeathed to C the diamond ring which was given 
him by B. A afterwards made a Codicil to his Will, and 
thereby after giviug other legacies, he bequeathed to C 
the diamond ring which was given him by B,C can claim 
nothing except the diamond ring which was given to A 
by B. 


v. Lowther, 2 Wa. 432. 


A, by his Will, bequeaths to Bthe sum of 5,000 
rupees, and afterwards, in the same Will, repeats the be- 
quest in the same words, B is entitled to one legacy of 
5,000 rupces only. 


Garth y. Meyrick, 1 Bro, C. ©. 30: Holford y. Wood, 4 Ves. 75: 
Manning v. Theayer, 3 My. & K. 


(2) A, by bis Will, bequeaths to B the sum of 5,000 
rupees, and afterwards, by the same Will, bequeaths to 
B the sum of 6,000 rupees. B is entitled to 11,000 rupees. 

Curry v. Pile, 2 Bro. C. C. 225. 


__ A, by his Will, bequeaths to B 5,000 rupees, and 
by a Codicil to the Will he bequeaths to him 5,000 rupees. 
B 13 entitled to receive 10,000 rupees. 


_ & ¥. Morrison, Hooley vy. Hatton, 1 Bro. C. C. 389, 390: 
Hurst v. Beach, 5 Madd. 
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(f) <A, by one Codicil to his Will, bequeaths to B 
5,000 rupees, and by another Codicil, bequeaths to him 
6,000 rupees. B is entitled to receive 11,000 rupees. 


Johnstone v. Lord Harrowby, 1 De G. F. & J. 183. 


(g.) A, by his Will, bequeaths ‘500 rupees to B because 
she was his nurse,” and in another part of the Will be- 
queaths 500 rupees to B “ because she went to England 
with his children.” B is entitled to receive 1,000 rupees. 


Ridges v. Morrison, 1 Bro. C. C. 388. A different motive is assigned 
for each legacy. 


(h.) A, by his Will, bequeaths to B the sum of 6,000 
rupees, and also, in another part of the Wall, an annuity 
of 400 rupees. B is entitled to both legacies. 


Masters v. Masters, 1 VY. W. 423, 424. 


(i.) A, by his Will, bequeaths to B the sum of 5,000 
rupees, and also bequeaths to hin the sum of 5,000) rupecs 
if he shall attain the age of 18. Bis entitled absolutely 
to one sum of 5,000 rupees, and takes a contingent interest 
in another sum of 5,000 rupces. 


sv. Peacock, 3 Ves, 735. 


89, A residuary lezatee may be constituted by 

Conatitution of ree any words that show an inten- 
siduary legatee. tiun on the part of the testator 
that the person designated shall take the surplus or 
residue of his property. 


See Wins. Exors 1310. 
Illustrations. 


(a.) A makes her Will, consisting of several testa- 
mentary papers, in one of which are contained the follow- 
ing words:—*° I think there will be something left, after 
all funeral expenses, &c., to give to B, now at school, 
towards equipping him to any profession he may hereafter 
be appointed to.” B is constituted residuary legatec. 

Leighton v. Baillie, 3 My. & K. 267. 


(b.) A makes his Will, with the following aasage at tlic 
end of it:—‘“ I believe there will be found sufficient in 
“ my banker's hands to defray and discharge my debts, which 
“Thereby desire B to do, and keep the residue for her 
“own use and pleasure.” Bis constituted the residuary 
legatee. 


v. Morgan, 9 Sim. 289: 3 My. & Cr. 661. 
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c.) A  bequeaths all his property to B, except certain 
ra and funds, which he bequeaths to C. B is the 
residuary legatee. 


90. Under a residuary bequest, the legatee is 

p to which a elttitied to all property belonging 
canes Eoiae sen. to the testator at the time of his 
titled. death, of which he has not made 
any other testamentary disposition which is capable 
of taking effect. 


See Wins. Exors. 1313: Hawk. 40. 
Illustration. 


(a.) A by his Will bequeaths certain legacies, one of 
which is void under Section 105, and another lapses by 
the death of the legatee, He bequeaths the residue of his 
property to BB. After the date of his Will, A purchases a 
gamsodarf, which belongs to him at the time of his death. 


B is entitled to the two legacies and the zamindari as part 
of the residue. 


The residue will include property over which the testator has a 
general yon of appointment (see Sec. 56), and which he has 
by the Will ineffectually appointed. For example, A in exercise 
of a general power of appointment, gives Rs. 1,000 to B and gives 
the residue of his moveable property to C. B dies in A's lifetime. 
C is entitled to the Rs. 1,000 as part of the residue (Spooner's Trusts, 
2 Sim. N.S. 129). 

In England, if the testator show an intention to circumscribe and 
confine the residuary bequest so as to exclude from it in eve 
event particular property specifically given, effect will be given to his 
intention, and the Will would be inoperative as to such property. It 
would scem, however, that this would not be the case here: the words 
of the rule are imperative, and the spirit of the whole Act is hostile 
to intestacy. 

A general residuary bequest contingent in terms, carries the 
intermediate income, which is not undisposed of, but accumulates. 
Thus if A bequeaths the residue of his property to such son of B as 
shall first attain 18, and B has no son of that age at the testator's 
death, the income of the residue does not go to the persons entitled on 
an intestacy, but accumulates in trust for such son of A as may attain 
(Hawk. 43, 44). 


91, Ifa legacy bo given in general terms, with- 

Time of vesting of Out specifying the time when it 
legacy in general terms. js to be paid, the legatee has a 
vested interest in it from the day of the death of the 
testator, and if ho dies without having received it, 
it shall pass to his representatives. 


“ The law is said to favour the vesting of estates, the effect of which 
principle seems to be, that property which is the subject of any dis- 
position, whether testamentary or otherwise, will belong to the object 
of gift, immediately on the instrument taking effect, or 60 soon . 
wards as such object comes into existence, or the terms thereof will 
permit, As, therefore, a Will takes effect at the death of the testator, 
it follows that any devise or bequest in favour of a person in esse simply 
(i.e. without any intimation of a desire to suspend or postpone its 
operation) confers an immediately vested interest” tT Jarm. Wills, 758). 

Although the words of the section (‘to be paid’) would seem to confine 
its operation to mere pecuniary legacies, there can he no doubt that 
it would be read as applicable to devises of immoveable and bequests 
of every species of moveable property. 

As to the vesting of legacies when the possession or enjoyment of 
the subject is postponed, or when the bequest is contingent, see Part 
ALL, Secs. 106, 108. 


92. If the legatee does not survive the testator, 
In what casea legacy the legacy cannot take effect, but 
. shall lapse and form part of the 
residue of the testator’s property, unless it appear 
by the Will that the testator intended that it should 
go to some other person. In order to entitle the 
representatives of the legatee to receive the legacy, 
it must be proved that he survived the testator. 


Illustrations. 


(a.) The testator bequeaths to B “500 rupees which B 
owes him.” B dies before the testator ; the legacy lapses. 

(b.) A bequest is made to A and his children. A dies 
before the testator or happens to be dead when the Will 
ismade. The legacy to A and his children lapses. 

(c.) A legacy is given to A, and in case of his dying 
before the testator, ts B. <A dies before the testator. The 
legacy goes to B. 

(d.) A sum of money is bequeathed to A for life, and 
after his death to B. A dies in the life-time of the testator ; 
B survives the testator. The bequest to B takes effect. 

(e.) A sum of money is bequeathed to A on his complet- 
ing his eighteenth year, and in case he should die before 
he completes his eighteenth year, to B. A completes his 
eighteenth year, and dies in the life-time of the testator. 
ae legacy to A lapses, and the bequest to B does not take 
enect. 

(f-) The testator and the legatee perished in the same 
shipwreck. There is no evidence to show which died first. 
The legacy will lapse. 

In cases like the last Ilustration the question of survivorship is, by the 
law of England [as to the civil law de commorientibus see 4 Burge Comm. 
13—29: as tothe French, the Code Napoleon, Arts. 720, 721, 722: as to 
the Mubammadan, W. EH. Macn. cap. 1, a. 11: Baillie Inheritance, p. 
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172: Dig. of M. Law, 407] a matter of evidence merely, and, in the 
absence of evidence there is no rule or conclusion of law on the subject. 
And as the burthen of proof lies on the representatives of the legatee 
they cannot claim the legacy, unless they can produce positive evidence 
that he was the survivor (Wms. Exors. 1084: Underwood v. Wing, 
4D.M. & G. 633: Wing v. Angrave, 8 H. L. Ca. 183: Carmichael, 
11 W. B. 462). 

As to Illustration (a) see Elliot v. Davenport, 1 P. W. 83: Mait- 
lund vy. Adair, 3 Ves. 231: Toplis v. Baker, 2 Cox. 118: Izon v. 
Biller, 2 Price, 34, and see 4 Dav. Conv. 86: 1 Jarm. Wills, 314 n. 

As to Illustration (b) the bequest to A and his children gives A 
the whole interest (see Sec. 84.) The same result as to lapse follows 
when the legacy is given ‘to A his executors and administrators,’ ‘to A 
and his representatives,’ &e. (Elhott v. Davenport, 1 P. Wms. 83). 
"The words ‘ or happens to be dead when the willis made’ are suggested 
by Maybank v. Brooks, 1 Bro. C. C. 84. 

Illustration () shews that the testator may if he think fit, bach 
aleyacy from lapsing; though, in order to effect this object, he must 
declare either expressly or in terms from which his intention can be 
collected with sufficient clearness, what person or persons he intends 
to substitute for the legatee dying in his lifetime (Wms. Exors. 1088). 
A declaration that the bequest shall not lapse, following a bequest 
to A and his executors or adininistrators would be considered as indi- 
cating an intention to substitute the representatives in the event of 
the gift to A failing by lapse (Sibley v. Cooke, 3 Atk. 572). 
Moreover where where there is a bequest to * A or his representatives,’ 
orto A or his heirs (Guting v. McDermott, 2 M. & W. 69), or ‘to A 
or his nearest of kin’ ({llustration (¢) Sec. 83, supra), the word 
‘or, generally speaking, implies a substitution, so as to prevent a 
lapse (Wins. Exors, 1088). 

Illustration (e) shews that the doctrine of lapse extends to the cases 
of gifts on contingency. See Jfumberstone v. Stanton, 1 V. & B. 385: 
Doo vy. Brabant, 8 Bro. C. C. 893: Willams v. Jones, 1 Russ. 517. 

‘The rules as to lapse are applicable to a legacy given under a power, 
and if an appointee iy Will made under a general power die before 
the testator, his legacy will not goto his representatives. Wins 
Exors, 1092, 1093. 


en ee 93. Ifa legacy be given to 
lapse if one or two joint two persons jointly, and one of 
lezatece die before the them die before the testator, the 
testator. 
other legatec takes the whole. 


Seo Wms. Exors. 1098: 1 Jarm. Wills, 316: Hawk. 111: 4 Dav. 
Cony. 175, 


Tllustration. 


The legacy is simply to A and B.A dies before the tes- 
tator. B takes the legacy. 


The number ‘two’ is merely fur example. Of course a bequest to 
three or more persons nominatim, orto a clasa, without more, creates 
a juint-tenaney; and if one of the legatces predecease the testator his 
interest will survive to the others. The rule applies to gift to a class 
thouh the interests of the members vest at Nifferent times. Thus 
under a bequest to A, for life, with remainder to the children of B, 
the children in existence at the death of the testator take the whole 
intercat given to the class as joint-tenants, and as more children come’ 
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into existence during A's life, they take as joint-tenants also (lawk. 
111). But there cannot be a joit-tenancy among the members of a 
clasa, some of whom have vested and othera contingent interests. 
Therefore under a bequest to A for life with remainder to the children 
of B, if the interests of the children are not to vest until a given age, 
e.g. 18, the children will take as tenants in common, altbough if the 
interests vested at birth they would take as jomnt-tenants (Hawk. 112). 
If the legacy to one of the joint-tenants fail from any cause other 
than death, the survivor takes the whole. Thus if A gives a legacy to 
A and B, and by a codicil revokes his bequest to A, B takes the whole 
(Humphrey y. Tuylear, Amb, 136, and ave Short v. Smith, 4 East, 
419, 429). So where one of the joint legatees is an attesting witness 
. v. Davrees, 9 Jur, N.S 


94. But where a legacy is given to legatees in 
Effeet in such acase, Words which show that the 


of words showing tess tator intended to give them dis- 
tator’s intention that : h f ; t] f 
the shares should be tinct shares of it, then 1 any 


distinct. legatee die before the tostator, 
so much of the legacy as was intended for him shall 
fall into the residue of the testator’s property. 


Illustration. 


A sum of money is bequeathed to A, B, and C, to he 
equally divided among them. A dies before tho testator. 
B avd C shall only take so much as they would have had if 


A had survived the testator. 

Other words which shew that the testator intended to pive “ the 
legatees: distinct: shares" are“ hetween,” “among,” “ reapectively.” 
Soif the “share” of any one is spoken of, (eg. ‘share and share 
alike’) a tenancy in common is created (Hawk, 112). 

But when a legacy is given fo a class of persons in general terms as 
tenants in common, as “to the children of A equally,” the death of 
one of them betore the testator will not oceasion a lapse of any part of 
the fund, but those of the deseribed class, who survive the testator, 
will take the whole (Wms. Exors. 1093, 1004). So where the Will 
contains an express limitation over of the legary to survivors (Mac- 
Rinnon ¥. Peach, 2 Keen, 555). 


95. Where the share that lapses is a part of 

When lapsed share the gencral residue bequeathed 
goes as undisposed of. by the Will, that share shall po 
as undisposed of. 


Illustration. 


The testator bequeaths the residue of his estate to A, B, 
and CU, to be equally divided between them. A dies before 
the testator. His one-third of the residue goes as undis- 
posed of. 

‘Residue’ means all of which no effectual disposition is made b 


the Will other than the residuary clause (Skrymsher v. Northcote, | 
Swanst. 570: Wms. Exors. 1315). When the disposition of the 
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rexidue itself fails, tothe extent to which it fails, the Will is inopera» 
tive. For example, A bequeaths a legacy to B, and then half the 
residue to C and the other half to D. C dies in the testator's lifetime. 
B survives and gets his legacy. D would only take his half of the 
residue, and the other half would go as if A had died intestate. So 
if A give » legacy to B and Rs. 1,000 out of the residue of his move- 
able property to C and the residue to D, if C dies in A’s lifetime D 
will not take C's Rs. 1,000, which will therefore be undisposed of 
(Green v, Perwee, 5 Hare, 249). 


96. Where a bequest shall have been made to 
When bequest to any child or other lineal descend- 


testator’s child or lineal ant of the testator, and the le- 
descendant does not 


lapse on his death in gatee shall die in the lifetime of 
testator's lifetime. the testator, but any lineal de- 
scendant of his shall survive the testator, the bequest 
shall not lapse, but shall take effect as if the death 
of the legatee had happened immediately after the 
death of the testator, unless a contrary intention 


shall appear by the Will. 
Illustration. 


A makes his Will, by which he bequeaths a sum of money 
to his son B for his own absolute use and benefit. B dies 
before A, leaving a son C who survives A, and having made 
his Will whereby he bequeaths all bis property to bis widow 
D. The money goes to D. 


This is, with a few verbal alterations, such as substituting ‘lineal 
descendant’ for ‘issue,’ Sec 33 of the English Wills Act. 

See Wins. Exors. 1097: 1 Jarm. Wills, $328, 829: 4 Dav. Conv. 
109 note: Shellmg, 2 Jur. N.S. 1052: Barkworth v. Young, 3 Jur. 
N.8.37: Pearce vy. Graham, 11 W.R. 415. 

This Section does not substitute the lineal descendant for the 
deceased legatee, but gives the legacy to him absolutely, as though he 
had survived the testator; and itis therefore disposable by the Will 
of the legatee (Johnson v. Johnson, 3 Mare, 167: Shelling, 2 Jur. N.S. 
1052), whether he die before (7 Hare, 473) or after (3 Hare, 157) the 
date of the Will) Mr. Justice Williams lays down that the Section does 
not apply to a testamentary bates This is true in the case of 
u particular power whereby the instrument creating the power the 
property is disposed of in default of any appointment being made (12 
Sim. 327, 334). But the Section does prevent lapse where the 
appointment ts made in exercise of a general power (Eccles v. Cheyne, 
2K. & J. 677). 


97. Where a bequest is made to one person 
Bequest to A forthe for the benefit of another, the 
benefit of B docs legacy does not lapse by the 
not lapse by A’s . sn ee as 
in testator’s life. death, in the testator’s lifetime, 
of the person to whom the be- 
quest is made. 
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See 1 Jarm. Wills, 319: Wms. Exors. 1099. 

Where the bequest that lapses comprises the legal or beneficial 
ownership only, of course its failure creates a failure in the disposition 
merely to that extent. Thus 

(a) A bequeaths lands to B on trust to receive the rents and 
pay them to C for her life. B dies in A’s lifetime: the legal estate in 
the lapsed bequest to B devolves on A's representatives charged with 
a trust in favour of C (1 Jarm. Wills, 319). 

(b) Conversely: A bequeaths to B lands upon trust to receive the 
rents and pay them to C for her life, and then upon trust to convey 
the lands as C by Will should appoint. C dies in A's lifetime. The 
legal inheritance passes to B (Doe v. Edlin, 4 A. & FE. 582), 

(c) A bequeaths an estate to B charged with a legacy to C. B 
dies in A's lifetime A’s representatives or his residuary legatee will 
take the estate charged with C's legacy (Wigg v. Wigg, 1 Atk. 382). 

(d) A bequeaths an estate to B charged with a legacy to C, pro- 
vided C seniplele the age of 18. C dies during minority. The charge 
sinks for the benefit of B (7regonwell v. Sydenham, 3 Dow. 210). 


98. Where a bequest is made simply to a 

Suivivounipanene described class of persons, the 
ofbequest toadescribed thing bequeathed shall go only to 
om such as shall be alive at the 
testator’s death. 


See Hawk. 68: 2 Farm. Wills 142: Re Clarke, 12 W. BR. 898. 

It was once supposed that a gift to the children (¢.g.) of a person 
sumpliciter, would include all the children he might: have whenever 
coming into existence (2 Cox, 191), but the testator is now considered 
to intend the objects of his bounty to be ascertained at as early a 
period as possible, tis a general rule that a gift to the children, or 
to all the children, or to all and every the children, or to all the 
present born children of A or of the testator meaus, prona facie, the 
children in existence at the testator’s death, provided there are 
such children then in existence (Hawk. 68, 69.) ‘The rule is the 
saine whether the gift be of an aggregate fund to the class or of a 
certain sum to cach member of the class, And the rule applies to gifts 
by way of appointinent (2 Jarm. Wills 143 note d.) 

For the rule to operate the gift must be to a described elasx of 
persons. Hence it will not apply to such cases ax a gift to the children 
of A, namely B,C and D, or to the brother and sister of A, A hav- 
ing several brothers and only one sister at the date of the Will (Hawk. 
69.) And children born after the testator’s death may be admitted 
under a gift to children asa class if the intention clearly appear : 
as where the gift was to all grandchildren now born or hereafter to 
be born during the lifetime of their respective parents (Hawk. 69, 70, 
72: 2 Jarm. Wills. 168.) 


Erception.—lf property is bequeathed to a class 
of persons described as standing in a particular 
degree of kindred to a specified individual, but their 
possession of it is deferred until a time later than 
the death of the testator, by reason of a prior 
bequest or otherwise, the property shall at that time 


( 78) 


to such of them as shall be then alive, and to 
the representatives of any of them who have died 
since the death of the testator. 


Tilustrations. 


(a.) A bequeaths 1,000 rupees to ‘the children of B” 
without saying when it is to be distributed among them. 
B had died previous to the date of the Will, leaving three 
children, C, D, and E. E died after the date of the Will, 
but before the death of A, C and D survive A. The 
legacy shall belong to C and D, to the exclusion of the 
representatives of K. 


(}.) A bequeaths a legacy to the children of B. At the 
time of the testator’s death, B has no children. The bequest 
is vou. 

isa great departure from English law, according to which, if 
there be no object in being at the death of the testator, the gift will 
embrace ald the children who may subsequently come into existence 
by way of executory gift (2 Jarm, Wills, 154). The change, however, 
will, doubtless, tend to prevent property from being tied up till a child 
comes into esse, and will get rid of some difhicult questions as to the 
destination of the income between the period of .the testator’s death 
and the birth of a child, and as to the appropriation of the income 
between the birth of the first and the ay of the last child 
(Edmunds vy, Waugh, 2 N.R. 408: Sydney vy. Wilmer, 10 Jur. N.S. 
217: Bortoft v. Wadsworth, 12 W. BR. 523). 

(c.) A lease for years of a house was bequeathed to A 
for his life, and after his decease to the children of B. At 
the death of the testator, B had two children living, C and 
D; andhe never had any other child. Afterwards, during 
the lifetime of A, C died, leaving E his executor. D has 
survived A. D and E are jointly entitled to so much of the 
leaschold term as remains unexpired. 

(2) A-sum of money was bequeathed to A for her life, 
and after her decease to the children of B. At the death 
of the testator, B had two children living, C aud D, and 
after that event, two children, E and F were born to B.C 
and E died in the hfetime of A, C having made a Will, E 
having made no Will, A has died, leaving D and F surviv- 
ing her, The legacy is to be divided into four equal parts, 
one of which is to be paid to the executor of C, one to D, 
one to the administrator of E, and one to F. 

C and D, the children living at the testator's death, take an imme- 
diately vested interest in their shares subject to the diminution of 
those shares, as the number of objects is augmented by future births 
during the lite of A the tenant for life. Consequently on the deaths 
of any of the children during A’s life their shares devolve on their 
respective representatives (2 Jarm. Wills, 144). 
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(e.) A bequeaths one-third of bis lands to B for his 
life, and after his decease to the sisters of B. At the 
death of the testator, B had two sisters living, C and 
D, and after that event another sister E was born. 
C died during the life of B; D and E have survived 
B. One-third of A’s Jands belougs to D, E, and the repre- 
sentatives of C, in equal shares. 

(7) <A bequeaths 1,000 rupees to B for life, and after his 
death equally among the children of C. Up tothe death of 
B, C had not had any child. The bequest after the death 
of B is void. 

(g) A bequeaths 1,000 rupees to “ all the children born 
or - be born” of B, to be divided among them at the death 
of C. At the death of the testator, B has two children 
living, Dand BE. After the death of the testator, but in the 
lifetime of C, two other children, F and G@ are born to B. 
After the death of C, another child is born to B. The 
legacy belongs to D, KE, F, and G, to the exclusion of the 
after-born child of B. 


See Ayton v. Ayton, 1 Cox, 327. 


(h.) A lequeaths a fund to the children of B, to be divid- 
ed among them when the eldest shall attain majority. At 
the textator’s death B had one child living, named C. He 
afterwards had two other children, named D and E. E died, 
but C and D were living when C attained majority. The 
fund belonys to C, D, and the representatives of KE, to the 
exclusion of any child who may be bora to B after C's attain- 
Mg majority. 


Part XII. 
Of void Bequests. 


99. Where a bequest is made to a person by a 
Bequest to a person particular description, and there 
Dy s perticular escape: sho person in existence at the 
tion, who is not in exist - 
at the testator’s testator’s death who answers the 
description, the bequest is void. 
Exception. —If property is bequeathed to a per- 
son described as standing in a particular degree of 
kindred to a specified individual, but his possession of 
it is deferred until a time later than the death of the 
testator. by reason of a prior bequest, ur otherwise ; 
aud if a person answering the description is alive at 
the death of the testator, or comes into existence 
between that event and such later time, the pro- 
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perty shall, at such later time, go to that person, or 
if he be dead, to his representatives. 


Illustrations. 


(a.) A bequeaths 1,000 rupees to the eldest son of B. At 
the death of the testator, B has no son. The bequest is 
void. 

(v.) A bequeaths 1,000 rupees to B for life, and after 
his death to the eldest son of C. At the death of the testa- 
tor, C had no son. Afterwards, during the life of B, a son 
is born to C. Upon B’s death, the legacy goes to C’s son. 

(c.) A bequeaths 1,000 rupees to B for life and after 
his death to the eldest son of C. At the death of the 
testator, C had no son ; afterwards, during the life of B, a 
son, named D, is born to C. D dies, then Bdies. The 
legacy goes to the represcutative of D. 

(d.) A bequeaths his estate of Greenacre to B for life, 
and at his decease to the eldest son of C. Up to the death 
of B,C has had noson. The bequest to C’s eldest son is 
void. 

(e.) A bequeaths 1,000 rupees to the eldest son of C, to 
be paid to him after the death of B. At the death of the 
testator, C has no son, but a son is afterwards born to him 
during the life of B, and is alive at B’s death. (C’s son is 
entitled to the 1,000 rupees. 


100. Where a bequest is made to a person not 
Bequest to a person 1 existence at the time of the 
not in ee atthe testator’s death, subject to a 
testutor’sdeath, subject prior bequest contained in th 
ior bequest. ; i ° 
il abel ack Will, the later bequest shall be 
void, uuless it comprises the whole of the remaining 
interest of the testator in the thing bequeathed. 


This scems new. 


Illustrations. 


(a.) Property is bequeathed to A for his life, and after 
his death to his eldest son for life, and after the death of 
the latter to his eldest son. At the time of the testator’s 
death, A has no son. Here the bequest to A’s eldest son 
is a bequest to a person not in existence at the testator’s 
death. It is not a bequest of the whole interest that 
remains to the testator. The bequest to A’s eldest son for 
his life is void. 

(b.) A fund is bequeathed to A for his life, and after his 
death to his daughters. A survives the testator, A has 
daughters, some of whom were not in existence at the tes- 


_ 


tator’s death. The bequest to A’s daughters comprisea the 
whole interest that remains to the testator in the thing 
bequeathed. The bequest to A’s daughters is valid, 

(c.) A fund is bequeathed to A for his life, and after his 
death to his daughters, with a direction that if any of them 
marries under the age of 18, her portion shall bo settled so 
that it may belony to herself for life, and may be divisible 
among her children after her death. A has no daughters 
living at the time of the testator’s death, but has daughters 
born afterwards who survive him. Here the direction for 
a settlement has the effect im the case of cach daughter 
who marries under 18, of substituting for the absolute be- 
quest to her a bequest to her merely for her lite; that is te 
say, a bequest to a person not in existences at the time of the 
testator’s death of something which is less than the whole 
interest that remains to the te-t vor in the thing bequeathed. 
The direction to settle (he tuud as vend. 

(d.) A bequeaths a sim of nevev to Bo for life, and 
directs that upon the death of [Tb the fond shall be settled 
upon his daughters, so that the prortion of cach daughter ray 
belong to herself for Ite, and may be divided among her 
children after her death. B has no daughter living at the 
time of the testator’s death. Ip this case the only bequest, 
to the daughters of Bis contained in the direction to settle 
the fund, aud this direction amounts to a bequcet, to 
persons uot yet born, of a lite interest in the fund, that. 
Is to say f something which as less than the whole intere.t 
that remains to the testator in the thing bequesthed. Phe 
direction to settle the fund upon the daughters of B is void. 


101. No bequest is valid whereby the vesting 

Rule against perpe. Of the thing bequeathed may be 
tuity. delayed beyond the life-time of 
one or more persons leaving at the testator’s de- 
cease, aud the minority of some person who shall 
be in existence at the expiration of that period, 
and to whom, if he attains full age, the thing 
bequeathed is to belong. 


_ This is a serious restriction upon the power of creating successive 
Interests in property by Will. According to the Jaw hitherto preva- 
lent in India as well asin England property might be bequeathed so 
that it should necessarily vest in right, if at all 

Qi.) Within the life-tinte of a person in being (i. ¢., alread 
born or in his mother’s womb) aud the infaucy of a child born previ- 
ously to his decease: or the gestation and infancy of a child then in 
his mother's womb. 

(2.) Within the life-time of a person in being and ao absolute term 
of 21 years afterwards; or 
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Se Within the absolute term of 21 years without reference to 
any life. 

The rule in Section 101, it will be seen, does away altogether 
with the absolute term of 21 years, and, owing to the definition of 
‘minority,’ reduces to 18 (or to 18 and the period of gestation when 
the person in being is unborn), the 21 years of infancy which went to 
make up the period in (1). 


Illustrations. 


(a.) A fund is bequeathed to A for his life, and after his 
death to B for his Tite, and after B’s death to such of the 
sons of B as shall first attain the age of 25. A and B sur- 
vive the testator. Here the son of B who shall first attain 
the age of 25, may be ason born after the death of the 
testator ; such son may not attain 25 until more than 18 
years have elapsed from the death of the longer liver of A 
and B; and the vesting of the fund may thus be delayed 
beyond the life-time of A and B, and the minority of the sons 
of B. The bequest after B’s death is void. 


In deciding on the question of remoteness, it is an invariable pare 
ple that regard is had to possible and not to actual events ; and the fact 
that the gift might have included objects too remote, is fatal to its 
validity, 1 Jarm, Wills, 252, 


(b.) A fund is bequeathed to A for his life, and after his 
death to B for his life, and after B’s death to such of B's 
sons as shall first attain the age of 25. B dies in the life-time 
of the testator, leaving one or more sons. In this case the 
sons of B are persons living at the time of th®testator’s 
decease, and the time when either of them will attain 24 
necessarily falls within his own life-time. The bequest is 
valid. 

(c.) A fund is bequeathed to A for his life, and after 
his death to B for his hfe, with a direction that after B’s 
death it shall be divided amongst such of B’s children as 
shall attain the age of 18; but that if no child of B shall 
attain that age, the fund shall go to C. Here the time for 
the division of the fund must arrive at the latest at the 
expiration of 18 years from the death of B, a person living 
at the testators decease. All the bequests are valid. 

(d.) A fund is bequeathed to trustees for the benefit of 
the testator’s daughters, with a direction that if any of them 
marry under age, her share of the fund shall be settled so as 
to devolve after her death upon such of her children as shall 
attain the ago of 18. Any daughter of the testator to whom 
the direction applies must be in existence at his decease, and 
any portion of the fund which may eventually be settled as 
directed must vest not later than 18 haa from the death of 
ae daughter whose share it was, All these provisions are 
valid. 
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102. Ifa bequest is made to a class of persons, 
Bequest to a class, With regard to some of whom it 
some of whom may 13 inoperative by reason of the 
eee ae rules contained in the two last 
preceding Sections, or either of 

them, such bequest shall be wholly void. 


Porter vy. For, 6 Sim. 485. 

What the Court has to determine is whether the class can take: if 
not, the Court cannot split into portions the general bequest to the 
class, and say that because the rule of law forbid the testator’s intention 
from operating in favor of the whole class, his bequests shall be made 
what he never intended them to be, cuz. a series of particular lepacics 
to particular individuals, or distinet bequests, in’ each instance to two 
different classes: for this in effect oer be to make anew Will for 
the testator ; see Leake v. Robinson, 2 Mer. 390, per Sir Win. Grant. 
Was. Exors. 1125: 1 Jarm. Wills, 239, 240. 


Illustrations. 


(a.) A fund is bequeathed to A for life, and after his 
death to all bis children who shall attain the age of 25. 
A survives the testator, and has some children living at 
the testator’s death. Each child of A’s living at the testa- 
tor’s death must attain the age of 25 (if at all) within the 
limits allowed for a bequest. But A may have children 
after the testator’s decease, some of whom may not attain 
the age ab 25 until more than 18 years have clapsed after 
the decease of A. The bequest to A’s children, therefore, 
is Inopcrative as to any child born after the testator’s death ; 
and as it is given to all his children as a class, it is not good 
as to any division of that class, but is wholly void. 

(.) <A fund is beyueathed to A for his life, and after bis 
death to B, C, D, and all other the children of A who shall 
attain the age of 25. 2B, C, Dare children of A living at 
the testator’s decease. In all other respects the cise is the 
same as that supposed in illustration (a). The mention of 
B, C, and D by name does not prevent the bequest from 
being regarded as a bequest to a class, and the bequest is 
wholly void. 


103. Where a bequest is void by reason of any 

Bequeatto take effect of the rules contained in the 
on failure of bequest three last preceding Sections, any 
Hi Pranad ooetioms, bequest contained in the same 

: Will, and intended to take effect 
= or upon failure of such prior bequest, is also 
void. 


( Rt ) 
LMastrations, 


(u.) A fund is bequeathed to A for his life, and after his 
death to such of his sons as shall first attain the age of 25, 
for his life, and after the decease of such son, to B. A and 
1B survive the testator. The bequest to B is inteuded to 
tuke effect after the bequest to such of the sons of A as 
shall first attain the age of 25, which bequest is void under 
Seett a TOL The bequest to Bis void. 

(bh) A fund is bequeathed to A for his life, and after his 
death to such of hits sons as shall first attain the age of 25, 
and if no son of A shall atta that ave, to B. A and B 
sucive the testator he Leauest to Bis intended to 
take offect unon fadure of the bequest to such of A’s sons 
ay shall first attain the uve of 25, which bequest 1s void 
under Section 101, Phe bequest to B is void. 


This is the old law. | Jarm. Wills, 264. But there is a distinction 
where the gift aver is to urise on an alternative event, one branch of 
which ts within, aud the other is not within, the prescribed limits, 
Thas: A bequeaths Bos house in case C die without leaving sons, or in 
case buch pons should die without issue. C dies without leaving sons. 
The first congugencey laving happened, the bequest to 3B is valid 
without refereace to the other contingency (see ing bea v. Phelps, 
2W. BL 704). 


104. <A direction to aceunulate the income 
arising from any property shall 
Etleet of direction for ‘Weer ii - and he are hall 
Gennalilinie ye Vo 5 an t le property sha 
be disposed of as if no accumu- 
lation had been directed. 


Formerly a settlor or testator was free to create an accumulating 
trust absorbing the entire Income of property during the full period 
for which its vesting might be protracted (1 Jarm. Wills, 282). But Mr. 
Thellusson having availed limsclt of this liberty to an extraordinary and 
mischievous extent, the British Legisliture interposed and passed the 
Brat. SO & 40 Geo 3, eap 98, commonly ealled the Thellusson Aet, by 
Which this Seotion has been suggested, ‘The English Statute, however, 
allows a testator to direct: an accummnlation for 21 years from his death, 
or during the minority of any person in being at Lis death, or during the 
minority of any person who, under the Will, would, for the time being 
af fall age, be entitled to the income dirceted to be accumulated, 
and the Statute decs not affect provisions for payment of debts, or for 
raising portions, ‘The Indian Act only allows accumulation in two 
eases > (1) when the property is immoveable (see See. 2) and (2) 
when the accumulation is directed to be inade “ trom the death of the 
testator,” In each case the accumuluble income must arise “ within 
one year next following the testater’s death,” which period (as will 
probably be held) is to be calculated exclusively of the day of bis 
death (see Gorst v. Lowndes, 1] Sim. 434: Lester v, Garland, 15 
Ves. 248), 
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Exception.—Where the property is immoveable, 
or where accumulation is directed to be made from 
the death of the testator, the direction shall be valid 
in respect only of the income arising from the pro- 
perty within one year next following the testator’s 
death ; and at the end of the year such property and 
income shall be disposed of respectively, as if the 
period during which the accumulation has been 
directed to be made had elapsed. 


Tilustrations. 


(a.) The Will directs that the sum of 10,000 rupces shall 
be invested in Government securities, and the income ac- 
cumulated for 20 years, and that the principal, together with 
the accumulations, shall then be divided between A, B, and 
C. A, B, and Care entitled to receive the sum of 10,000 
iunces at the end of the year from the testator’s death. 

(b.) The Will directs that 10,000 rapees shall be invested, 
and the income accumulated until A shallinarry, and shall 
then be paid to him. A is entitled to receive 10,000 rupees 
at the end of a year from the testator’s death. 

(c.) The Will directs that the reuts of the farm of Sultén- 
pur shall be accumulated for 10 years, and that the ac- 
cumulation shall be then paid to the eldest son of A. At 
the death of the testator, A has an cldest son living, named 
B.  B shall receive at the end of one year from the testa- 
tor’s death the rents which have accrued during the year, 
together with any interest which may have been made by 
investing them. 

(d.) The Will directs that the rents of the farm of Sultén- 

ur shall be accumulated for 10 years, and that the accumu- 
lations shall then be paid to the eldest son of A. At the 
death of the testator, A has no son. The bequest is void. 

(e.) A bequeaths a sum of money to B, to be paid to 
him when he shal] attain the age of 18, and directs the in- 
terest to be accumulated till he shall arrive at thatage. At 
A’s death the legacy becomes vested in B; aud so much of 
the interest as is nut required for his maintenance and edu- 
cation is accumulated, not by reason of the direction con- 
tained in the Will, but in consequence of b’s minority. 


105. No man having a nephew or nicce or any 
nearer relative shall have power 
to bequeath any property to re- 
ligious or charitable uses, except 

by a Will executed not less than twelve months 
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before his death, and deposited within stx months 
from its execution in some place provided by law 
for the safe custody of the Wills of living persons. 


See 1 Jarm. Wills, 189: Wms. Exors. 950: 4 Dav. Conv. 2d ed. 67, 
68: Hawk 64. 

Regarding this Section the Commissioners say ‘we have provided 
agninat death-bed bequests to chartfable uses by persons Aaving near 
relutions,” i. é. according tothe Table of Consanguinity, Section 24 
supra, a father, mother, son, daughter, grandfather, grandmother, 
grandson, grand-daughter, brother, or sister. 

The Section does not appear to affect the existing law in India 
(whatever that may be) as te superstitious uses. 

The English law on the subject of religious uses is contained in the 
Statutes 23 Hen. 8, cap. 10: 1 Edw. 6, c. 14, the Roman Catholic 
Relief Act, 2 and 3 Will. 4, c. 115, 8.1: the Religious Disabilities 
Act, 9 and 10 Vic., ¢. 59. 

Bequests to religious uses are bequests for the support of ministers 
of religion, or for the propagation of religious opinions. 

‘Charity’ las been defined to be a general public use, Amb. 65], 
also 1 Jarin. Wills, 192, and ‘charitable uses’ are the objects expressly 
impliedly comprised in the preamble to Stat. 43 Eliz., c. 4. 


Illustration. 


A having a nephew makes a bequest by a Will not exe- 
cuted nor deposited as required — 

For the relief of poor people ; 

Nash y. Morley, 5 Beav. 177. 


For the maintenance of sick soldiers ; 
For the erection or support of a hospital ; 
Petham v. Anderson, 2 Eden, 296. 


For the education and preferment of orphans ; 
For the support of scholars ; 

For the erection or support of a school ; 

Atty. Gen. v. Nash, 3 B, C. C. 587. 


For the building and repairs of a bridge ; 
For the making of roads ; 

For the erection or support of a church ; 
For the repairs of a church ; 

For the benefit of ministers of religion ; 


Atty. Gen. v. Hickman, 2 Eg. Ca. Abr. 193. 
For the formation or support of a public garden : 
Townley v. Bedwell, 6 Ves. 194. 


All these bequests are void. 


Other Illustrations are— 

A baving a grandson makes a bequest by Will, not executed or depo- 
sited as required, 

For the relief of prisoners for debt (see TArupp v. Collett, 26 B. 125). 

For the erection of waterworks for the use of a town. 
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For the general improvement of a town. 

To the trustees and for the benefit of a public museum ; or 

To the widows and children of seamen belonging to a port. 

These bequests ere void. 

But if the bequest had been for the erection or repair of a monu- 
ment to, or tomb for, the donor (Rickard vy. Robson, 31 Beav. 244); or 
to found a private museum (Thompson v. Shakespeare, 1 Johns. 612), 
the bequest would have been good (1 Jarm. Wills, 194). 

A gitt will not be deemed charitable merely from the professional 
character of the legatee, or on account of the testator having accom- 
ices the bequest with an expressions of his expectation that the 
egatee would discharge the duties incidental to such character, how- 
ever intimately those duties may concern the welfare of others (/bid. 
195). 

A bequest to A upon a secret charitable trust passes the legal estate 
to him in trust for the testator’s representatives (Sweeting v. Sweety, 
10 Jur. N.S. 31). 

As tothe rules applicable when the rents of an estate validly be- 
queathed to charitable uses greatly increase in amount from the tine 
of the bequest, and when the Will makes no express provision for the 
employment of the surplus rents, see llawk, 64-67: ‘Tudor, Char. 
Trusts, 2d ed., 234, 239, and as to the doctrine of eyprés, when the 
testator specifies some particular charitable object which cannot be 
accomplished at all or notin the way prescribed, see ‘ludor, Char. 
Trusts, 260-273: Langford v. Gowland, 3 Gift. 617: 9 dur. NS. 12: 
Longbottom vy. Satoor, 1 Mad. H.C. Rep. 429. 


Part XIII. 
Of the Vesting of Legacies. 


106. Where by the terms of a bequest the 

Date of vesting of legatec is not entitled to imme- 
legacy when payment or diate possession of the thing 
possession postponed. —-_ hequeathed, a right to receive it 
at the proper time shall, unless a contrary iutention 
appears by the Will, become vested in the legatee 
on the testatur’s death, und shall pass to the lega- 
tee’s representatives if he dies before that time and 
without having received the legacy. And in such 
cases the legacy is from the testator’s death said to 
be vested in interest. 


The rules in this and the next Section appear to be those of the 
English, not the Civil law. It is clear, for instance, from [lustration 
(f) that a vested legacy may be conditional and yet transmissible to 
the legatee’s representatives. So, although the Act does not expressly 
state the result, itis pretty clear that if D, in Illustration (a) to Sec- 
tivn 107, were to pre-decease A, B and C, and if then A, B and C died 
under 18, D's representatives would take the legacy. Here then is an 
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instance of a conditional legacy being transmissible, which is contrary 
to the rules of the Civil law. 


Explanation.—An intention that a legacy to any 
person shall not become vested in interest in him is 
not to be inferred merely from a provision whereby 
tle payment or possession of the thing bequeathed 
is postponed, or whereby a prior interest therein 
is bequeathed to some other person, or whereby the 
income arising from the fund bequeathed is directed 
to be accumulated until the time of payment arrives, 
or from @ provision that if a particular event shall 
happen, the legacy shall go over to another person. 


Illustrations. 


(a.) A bequeaths to B 100 rupees, to be paid to him at 
the death of C. On A’s death the legacy becomes vested in 
interest in B. and if he dies before C, his representatives are 
entitled to the legacy. 


Halhfax v. Wilson, 16 Ves. 171: Hawk. 232. 


(b.) A bequeffhs to B 100 rupees, to be paid to him 
upon his attaining the age of 18. On A’s death the legacy 
becomes vested in mterest in 2. 

(c.) A fund is bequeathed to A for life, and after his 
death to Bo On the testator’s death the legacy to B 
becomes vested in interest in B, 

(7) A fund is bequeathed to A until B attains the age 
of 18, and then to B. The legacy to B is vested in interest 
from the testator’s death, 

(¢) A hequeaths the whole of his property to B upon 
trust ta pay certain debts out of the income, and then to 
make over the fund to C. At A’s death the gift to C 
becomes vested in tuterest in him. 


Jones vo McTlwain, 1 Russ. 220: Potts v. Atherton, 28 L. J. 
Ch. 486. 


(f.) A fund is bequeathed to A, B, and C in equal shares, 
to be paid to them on their attaining the ave of 18 respect- 
ively, with a proviso that, if all of them die under the age 
of 18, the legacy shall devolve upon D. On the death of 
the testator, the shares vest in interest in A, B, and C, sub- 
ject to be divested in case A, B, and C shall all die under 
18, and upon the death of any of them (except the last 
survivor) under the age of 18, his vested interest passes, so 
subject, to his representatives, 
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107. A legacy bequeathed in case a specified 

Date of vesting Uncertain event shall happen 
when legacy is contin- does not vest until that event 
gent upon a specified hannens, A legacy bequeathed 
uncertain event. ° wr. ° 

in case a specified uncertain 

event shall not happen does not vest until the hap- 
pening of that ovent becomesimpossible. In either 
case, until the condition has been fulfilled, the in- 
terest of the legatee is called contingent. 

Erception.—Where a fund 1s bequeathed to any 
erson upon his attaining a particular age, and the 
Vill also gives to him absolutely the meome to 
arise from the fund before he reaches that age, or 
directs the income, or so much of it as may be 
necessary, to be applied for his benefit ; the bequest 
of the fund is not contingent. 


A legacy is bequeathed to D in case A, B, and C 
shall all die under the age of 18.) D has a contingent in- 
terest in the legacy until A, B, and Call die under 18, or 
one of them attains that age. 

(4) Asum of money is bequeathed to A “in case he 
shall attain the age of 18,” or, “ when he shall attain the 
ave of 18,” A’s interest in the legacy is contingent until the 
condition shall be fulfilled by his attaining that aye. 


So ifthe legacy had been to A, or to a class, of he or they attain 18, 
orat)s, or upon attamiog 18, or as he or they shall atlan V4, or 
Srom and after attaining 18 (Hawk. 224): and the rale is the same 
when the gift is in the form ofa direction to pay. “Thus if the bequest 
be to trustees upon trust for A, for life, and after bis deee se upon 
trust to pay and divide among his children when they shall respectively 
attain 18, no child dving under that age will be entitled (hid ) 
However, slight creeumistances in the context may show that the attain- 
ment of the specified age was not intended asa condition, but only to 
fix the time of actual payment. Thus if the bequest be in trust to 
pay the children of A as they respectively attain 18, with a pift 
over in the event of A dying without leaving children (not without 
children who ehall attain 18) the gift over may show an intention 
that the children (if any) should take though not attaining 18 
(Hawk, 225). 


(c.) An estate is bequeathed to A for life, and after his 
death to B, if B shail then be living, but if B shall not be 
then living, to C. A, B and C survive the testator. B and 
C each take a contingent interest in the estate until the 
event which is to vest it in one or in the other shall have 


happened. 
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(d.) An estate is bequeathed as in the case last supposed. 
B dies in the lifetime of A and C. Upon the death of B, C 
acquires a vested right to obtain possession of: the estate 
upon A’s death. 

(c.) A legacy is bequeathed to A when she shall attain 
the age of 18, or shall marry under that age with the con- 
sent of B, with a proviso that if she shall not attain 18, or 
marry under that age with B’s consent, the legacy shall go 
to C. A and C each take a contingent interest in the 
legacy. A attains the age of 18. <A becomes absolutely 
entitled to the legacy, although she may have married under 
18 without the consent of B. 

(f.) An estate is bequeathed to A until he shall marry, 
and after that event to B. J3’s interest in the bequest is 
contingent until the condition shall be fulfilled by A’s 
marrying. 

(y.) An estate is bequeathed to A until he shall take ad- 
vantage of the Act for the Relief of Insolvent Debtors, and 
after that event to B. B's interest in the bequest is contin- 
gent until A takes advantage of the Act. 

(.) An estate is bequcathed to A if he shall pay 500 
rupees to B.  A’s interest in the bequest is contingent until 
he has paid 500 rupees to B. 

(¢.) A leaves his farm of Sultaénpur Khurd to B, if B shall 
convey his own farm of SultAupur Buzurg to C. B's interest 
in the bequest 1s contingent until he has conveyed the latter 
farm to C. 

(j.) A fund 1s bequeathed to A if B shall not marry 
C within five years after the testator’s death. A’s in- 
terest in the legacy is contingent, until the condition shall 
be fulfilled by the expiration of the five years without B’s 
having marricd ©, or by the occurrence, within that period, 
of an event which makes the fulfilment of the condition 
impossible. 

(A.) A fund is bequeathed to A if B shall not make any 

rovision for him by Will) The legacy is contingent until 
Bs death. 

(1.) A bequeaths to B 500 rupees a year upon his attain- 
ing the age of 18, and directs that the interest, or a compe- 
tent part thereof, shall be applied for his benefit until be 
reaches that age. The legacy is vested. 


Stapleton v. Cheales Prec. Cha. 315. But if the testator, instead of 
adirection, only give a discretionary power to the trustees of the fund 
to apply all or any part of the income for the benefit of the legatee, 
the legacy will not be vested (Puls/ord v. Hunter, 3 Bro. C. C. 416). 
And if the gift of interest itself be contingent on the legatee attaining 
the apecitiel age, 80 that the interest is to follow the fate of the prin- 
cipal, it, of course, cannot bave the effect of vesting the principal. As if 
the gift be “ I bequeath to A, when he attains 18, the sum of Rs. 1,000 
with interest") not with interest in the meantime): Hawk. 230, citing 
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Knight v. Knight, 2 Sim. & Stu. 490. Soa bequest to A, to be paid 
on his marriage with interest in the meantime is veated (Vize v. Stoney, 
1D. & War. 337), although a bequest to A to be paid on his marriage 
is prima facie contingent (Atkins v. Hiccocks, 1 Atk. 504). 

(m.) A bequeaths to B 500 rupees when he shall attain 
the age of 18, and directs that a certain sum, out of another 
fund, shall be applied for his maintenance until he arrives 
at that age. The legacy is contingent. 

Iilustrations (/) and (m) exemplify the rule that a gift of the 
interim interest to or for the benefit of the legatece prima facie 
vests the principal (Hawk. 227.) 

108. Where a bequest is made only to such 
_ Vesting of intercst members of a class as shall have 
in'a bequest to such attained a particular ave, a per- 
members of a class Ze 
as shall have attaine@ 800 Who has not attained that 
a particular age. age cannot have a vested interest 


in the legacy. 
Illustration. 


A fund is bequeathed to such of the children of A 
as shall attain the ave of 18, with a direction that while 
any child of A shall be under the age of 18, the incomo 
of the share, to which it may be presumed he will be 
eventually entitled, shall be applied for his maintenance and 
education. No child of A who is under the age of 18 has 
vested interest in the bequest. 


v. Sherralt, 2 Ha. 14. 


XIV. 
Of Onerous Bequests. 


109. Where a bequest imposes an obligation on 
the legatee, he can take nothing 
by it unless he accepts it fully. 


Onerous bequest. 


Illustration. 


A having shares in (X) a prosperous joint stock company, 
and also shares in (Y) @ joint stock company in diffi- 
culties, in respect of which shares heavy calls are expected 
to be made, bequeaths to B all his shares in joint stock com- 
panies. B refuses to accept the shares in (Y). He forfeits 
the shares in (X). 
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110. Where a Will contains two separate and 
Cneof two separate independent bequests to the same 


and independent be- person, the legatee is at liberty 
quests 10 same person 


may be accepted, and to accept one of them and refuse 
the other refused. the other, although the former 
may be beneficial and the latter onerous. 


This reverses the rule supposed to have been established by Sir Jno. 
Leach, in Talbot vy. Ld. Radnor, 8 M. & K. 254. But Wood V. C. in 
Warren v. Rudall (1 J. & H. 1) puts the case on the testator’s inten- 
tion. ‘There the testator devised a freehold life estate, and by a 
separate and independent bequest, a leasehold estate to the saine per- 
sons. Wood V. GC. held that the devisee was at liberty to refuse the 
leasehold, observing—“ If T saw here any intention to couple the gift of 
the life-interest in the frechold with the gift of the leasehold so as to 
make the acceptance of the burden a condition of the benefit, the case 
would be different. But the testator’s intention seems to me to have 
been exactly the contrary. In each gift his meaning was to bestow a 
bounty not to impose a burden.” See too Moffett v. Bates, 3 Sm. 
& CG, 268. 


Tllustration, 


A having a lease fora term of years of a house at a rent 
which he and his representatives are bound to pay during the 
term, and which is higher than the house can be let for, 
bequeaths to B the lease anda sum of money. B refuses to 


accept the lease. He shall not by this refusal fo: feit the 
money, 


Andrew vo Trinity Hull, 9 Ves, 525, 684: Warren y. Rudall, 1 Jo. 
QL 12. Moffett v. Bates, 3 Sm. & G. 468, 


Part XV. 
Of Contingent Bequests. 


111. Where a legacy is given if a specified un. 
contingent Certain event shall happen, and 
uncer no time is mentioned in the Will 

_ mentioned for its fOr the occurrence of that event, 
occurrence. the legacy cannot take effect 
unless such event happens before the ‘waders when 


the fund bequeathed is payable or distributable. 


Where a gift of the absolute interest in property to one person is 
followed by a gift of it to another in 9 particular event, the disposition 
of the Courts is to put such a construction on the gift over as will in- 
terfere as little as possible with the prior gift. Hawk. 254. 
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Tliustrations. 


(a) A legacy is bequeathed to A, and in case of his 
death, to B. If A survives the testator, the legacy to B 
does uot take effect. 


Cambrilge vy. Rous, 8 Ves. 12.) The rule ia the same when the 
bequest is to A and in the event of his death to B, or to A and 
if he die to B. 


A legacy is bequeathed to A, and in case of his death 
withuut children, to B. If A survives the testator or dies in 
his lifetime leaving a child, the legacy to B does not take 
effect. 


Edwards y. Edwards, 15 Beav. 357. 


(c.) A. legacy is bequeathed to A when and if he attains 
the ace of 18, and in case of his death, to B.A attains the 
age of 18. Thelegacy to B does not take effect. 


Home vy. Pillans, 2 My. & K. 23. 


(d.) <A legacy is bequeathed to A for life, and after his 
death to B, and, “in case of B’s death without children,” to 
C. The words “in case of B’s death without children,” are 
to be understood as meaning in case B shall die without 
children during the lifetime of A. 

(e.) A legacy is bequeathed to A for life, and after his 
death to B, and, “ in case of 33's death,” to C. The words 
“in case of B’s death” are to be considered as meaning ‘in 
case B shall die in the lifetime of A.” 


112. Where a bequest is made to such of cer- 

Request to such ot 4 persons as shall be surviv- 

certain persons ax shall ing at some period, but the 

be surviving at some exact period is not specified, the 
period not specified. ] 

egacy shall go to such of them 

as shall be alive at the time of payment or distri- 


bution, unless a contrary intention appear by the 
Will. 


Survivorship prima facie refers to the point of time mentioned in the 
gift in nearest juxtapusition with the words, Hawk. 260. 


Illustrations. 


(a.) Property is bequeathed to A and B, equally to be 
divided between them, or to the eurvivor of them. If both 
A and B survive the testator, the legacy is equally divided 
between them. If A dies before the testator, and B survives 
the testator, it goes to B. 


The testator’s death being the time of distribution. 
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(6.) Property is bequeathed to A for life, and after his 
death to B and C, equally to be divided between them, or 
to the survivor of them. B dies during the life of A; C 
survives A. At A’s death the legacy goes to C. 


Hlearn v. Baker, 2 K. & J. 383, A's death being the time of pay- 
ment. 


(c.) Property is bequeathed to A for life, and after his 
death to B and C, or the survivor, with a direction that it 
B should not survive the testator, his children are to stand 
in his place. C dies during the life of the testator ; B sur- 
vives the testator, but dies in the lifetime of A. The legacy 
goes to the representative of B. 


Rogers v. Towsey, 9 Jur. 575: here the survivorship refers to the 
death of the testator. 


(d.) Property is bequeathed to A for life, and after his 
death to B and C, with a direction that in case either of 
them dies in the lifetime of A, the whole shall go to the 
survivor B dies in the lifetime of A. Afterwards C dies 
in the lifetime of A. The legacy goes to the representative 


of C. 


Scurfield v. Howes, 3 Bro. C.C. 90: White v. Baker, 2 DéG. F. 
& J. 55: here the survivorship refers to the last antecedent, i. e. 
the death of the legatee dying first. 

So ifthe bequest be to A, for life and after his decease to his surrin- 
tng children, “ surviving” is construed to mean “ living at the death of 
A” (Neathway v. Reed, 3D. M. & G. 18). So when the bequest to A 
is for life, with remainder to his surviving children who shall attain 18 
(Huffam v. Hubbard, 16 Beav. 579). 

The Courts lean against making a provision for children subject to 
the additional contingency of surviving their parents. Hence where 
the bequest is to A for life with remainder to his children with words 
of survivorship, and the interests of the children are to vest at a given 
age or marriage, the words of survivorship may be referred to the 
eens of vesting and not of distribution (Elawk. 264). Thus under a 

request to A for life, and at her death to her children when they shall 
attain 18, ‘in case one dies the others to share alike, the survivors to 
have the whole : should they all die before 18 then over.” Here the 
word dies would be held to mean “dies under 18,’ and survivors 
would mean “surviving so as to attain 18." Accordingly the repre- 
sentatives of children of A dying during her lifetime above 18 are 
entitled to share with the children who both attained 18 and 
survived A (see Bouverie v, Bouverie, 2 Phil. 349). 


Part XVI. 
Of Conditional Bequests. 


‘On the subject of conditions,” say the Commissioners, ‘‘ we have 
deemed it right to abstain from introducing into India, the very refined 
distinctions which the Court of Chancery hak in questions relating to 


personal property, borrowed from the Ecclesiastical Courts. We think: 
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that the words of the Will should be adhered to where no condition 
inconsistent with law or morality is sought to be imposed ; that al? 
bequests made upon illegal, immoral, or impossible conditions abould 
be void; and that wherever the testator's wishes can be carried into 
effect, if expressed in one way, they ought to be permitted to take 
effect, if expressed in any other way ; 60 that whatever he can do by 
a limitation he ought to be allowed to do by imposing a condition. I 
appears also to us that whenever a condition subsequent is valid if 
accompanied with a gift over, it gh to be valid without a gift over, 
and ought not to be treated as if it had been inserted merely to 
frighten the legatee by an unmeaning threat.” 


Bequest upon impos- 113. A. bequest upon an im- 


arblereoadinGn: possible condition is void. 
See Wms. Exors. 1137, 1138: 2 Jarm. Wills, 13. 


Illustrations. 


(a.) An estate is bequeathed to A on condition that he 
shall walk one hundred miles in an hour. ‘The bequest 
is void. 

(b.) A bequeaths 500 rupees to B on condition that he 
shall marry A’s daughter. A’s daughter was dead at the 
date of the Will. The bequest is void. 


According to the Civil law when a condition precedent to the 
vesting of a legacy is impossible, the bequest is absolute and un- 
conditional, except in cases where, as in Mlustration (b), the per- 
formance of the condition is the sole motive of the bequest, or its 
impossibility was unknown to the testator or the condition which was 


possible in its creation has subsequently become impossible by the 
act of God (2 Jarm. Wills, 13). 


114. A bequest upon a condition, the fulfil- 
Bequest upon illegal Ment of which would be contra- 
or immoral condition. — ry to law or to morality, is void. 


By the Civil law, in the case of moveables, a condition 
involving a malum prohihitum is void and the bequest absolute. But 
when it involves 2 malum in se the Civil agrees with the Common law 
in holding the gift as well as the condition void (2 Jarm. Wills, 13). 
The Act recognises no distinction between the two kinds of mala. 


Illustrations. 
(4.) A bequeaths 500 rupees to B on condition that he 
shall murder C. The bequest is void. 


(b.) A bequeaths 5,000 rupees to his niece if she will 
desert her husband. The bequest 1s void. 


Wren v. Bradley, 2 De G. & 8. 49. 


115. Where a Will imposes a condition to be 
fulfilled before the legatee can 
take a vested interestin the thing 
bequeathed, the condition shall 
be considered to have been ful- 
filled if it has been substantially complied with. 


condi- 
to the 
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Although the general rule is that conditions precedent must be 
strictly performed, yet by the Civil law, which has been in this respect 
adopted by Courts of Equity and the Indian Legislature, if the condition 
is performed cy prés as it is termed, that is, so a8 substantially to fulfil the 
testator’s intention, it will be sufficient (Wms. Exors. 1140). 


Illustrations. 


(a.) <A legacy is bequeathed to A on condition that he 
shall marry with the consent of B, C, D,and E. <A marries 
with the written conseut of B. Cis present at the marriage. 
)) sends a present to A previous to the marriage. E has been 
personally informed by A of his intentions, and has made 
no objection. <A has fulfilled the condition. 


Qui tacet satis loquitur : Campbell v. Lord Netterville, cited 2 Ves. 
Sen, 530: 10 Ves. 243. 


A legacy is bequeathed to A on condition that 
he shall marry with the consent of B,Cand D. Ddies. A 
marries with the consent of Band C. <A has fulfilled the 
condition. 


Worthington v. Invans, 1 8. & 8. 172. 


(c.) <A legacy is bequeathed to A on condition that he 
shall marry with the consent of B,C and D. A marties in 
the lifetime of B,C and D, with the consent of B and C 
only. A has not fulfilled the condition. 


Clarke v. Palmer, 19 Ves. 171 (a). 


(d.) A legacy is bequeathed to A on condition that he 
shall marry with the consent of B,C and D. A obtains the 
unconditional assent of B,C aud D to his marriage with E. 
Afterwards B, C and D capriciously retract their consent. 
A marries BE. A has fulfilled the condition, 


Strange vy. Smith, Ambl. 263: otherwise when the consent is re- 
tracted for good reasons, moral or pecumary, afterwards discovered, 
10 Ves, 242, 243. 

A legacy is bequeathed to A on condition that he 
shall marry with the consent of B, C and D. A marries 
without the consent of B, C and D, but obtains their con- 
sent after the marriage. A has not fultilled the condition. 


(f) A makes his Will, whereby he bequeaths a sum of 
money to B if B shall marry with the consent of A’s execu- 
tors. B marries during the lifetime of A, and A afterwards 
expresses his approbation of the marriage. A dies The 
bequest to B takes effect. 


Clerke v. Berkeley, 2 Vern. 720. 


(o.) As to presuming consent after a lapee of time ace Re Birch, 17 Deav. 358, 


A legacy is bequeathed to A if he executes a certain 
document within a time specified in the Will) The docu- 
ment is executed by A within a reasonable time, but not 
within the time specified in the Will, A has not performed 
the condition, and is not entitled to receive the legacy. 

This isan example of that ‘giving effect to the plain meaning of the 
words of the testator’ which the framers of das et consider xo desirable. 
By English law of the document mentioaed in Eustration (a) iv in faeb 
executed within a reasonable time, the legates will be cnuided, on the 
principle that the period for exceuting the doctnment was merely 
ancillary to the accomplishment of that object, and the precurement of 
the instrument was the end and substance of the vonditien (Wanas. 
Exors. 1140, and cases there cited). 


116. Where there is a bequest to one person 
Henne teacween and a bequest of the s 
failure of the prior bee = to another if) the prior - 
Meets tay: shall fail, the second bequest 
shall take effect upon the failure of the prior bequest, 
although the failure may not have occurred in the 
manner contemplated by the testator, 


(a.) A bequeath, asum of money to his own children 
surviving him, and if they all dic under 1S, to B.A dies 
without having ever hada child. The bequest to B takes 
effect. 

Murray v. Jones, 2 VIN BL Sh, 


(1) A bequeaths a sum of money to B, on condition that 
he shall execute a certam doctunent within threes mouths 
after A's death, and if he should neglect to do su, to. B 
dies in the testator’s lifetime. The bequest to © takes 
etlect. 

In such cases “the intention of the testator is eflectually fulfilled by 
revarding a clause of apparent condition, as a chaise of conditional hint. 
ation, 80 as Nut to require, as in the case of a gift on a condition, that 
the very event on which the gift is made contingent, miust be fulfilled 
with strict exactness, but paying regard, iu the construction, to the 


substantial efect of the contingency specitied, and so to the real intent 
of the testator” (Wms. Exors. 1141, 7" 


117. Where the Will shows an intention that 
Case in which the the second bequest shall take 
second bequest sballnut effect only in the event of the 
take ollect on fullure of first bequest fuiling in a particu- 
lar manner, the second bequest 
shall not take effect unless the prior bequest fails im 

that particular manuer. 

N 
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Illustration. 


A makes a bequest to his wife, but in case she should dfe 
in his lifetime, bequeaths to B that which he had bequeathed 
to her. <A and his wife perish together, under circumstances 
which make it impossible to prove that she died before him. 
The bequest to B does not take effect. 

Here the pn over was made dependent on an event which had not 
been proved to have happened, viz. the testator’s surviving his wife ; 
and it did not become operative from the mere fact of the gift to the 
wite failing to have practical operation; for the testator indicated no 


such intention, either expressly or impliedly (Underwood v. Wing, 4 
D. M. & G. 633). 


118. A bequest may be made to any person 
Bequest over, condi- with the condition superadded 


tional uponthe happen- that in case a specified uncertain 
ing or not happening of 


a specified uncertain €Vent shall happen, the thing 
event. bequeathed shall go to another 
person; or, that in case a specified uncertain event 
shall not happen, the thing bequeathed shall go 
over to another person. In each case the ulterior 
bequest is subject to the rules contained in Sections 
107, 108, 109, 110, 111, 112, 113, 114, 116, 117. 


Sec. 115 is purposely omitted. 
Illustrations, 


(a.) A sum of money 1s bequeathed to A, to be paid to 
him at the age of 18, and if he shall die before he attains 
that age, to B. A takes a vested interest im the legacy, 
subject to be devested and to go to Bin case A shall die 
under 18. 


Nicholls v. Osborn, 2 P. W. 419. 


(b.) An estate is bequeathed to A with a proviso that if 
A shall dispute the competency of the testator to make a 
Will, the estate shall go to B, A disputes the competency 
of the testator to makea Will. The estate goes to B. 


Cleaver vy. Sperling, 2 P. W. 528: Covke v. Turner, 15 M. & W. 
Ce be 


127: 14 Sim. 493: 15 Sim. 611: 16 Sun, 482: Wins. Exors. 1146, 
1) 47. 


(c.) A-sum of money is bequeathed to A for life, and 
after his death to B, but if B shall then be dead, leaving a 
son, such son is to stand in the place of B. B takes a vested 
interest in the legacy, subject to be devested if he dies leav- 
ing a son in A’s lifetime. 

(d.) A-sum of money is bequeathed to A and B, and if 
either should die during the life of C, then to the survivor 
living at the death of C. Aand B die before C. The gift 
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over cannot take effect, but the representative of A takes 
one-half of the money, aud the representative of B takes 
the other half. 


For the legatees took vested interests at the death of the testator, 
subject to be devested in favour of the survivor who might be living 
at C’s death; but asx there was no such survivor af thal pertod, the 
devesting contingency never happened (/farrisun v. Foreman, 5 
Ves. 207). 

(e.) A bequeaths to B the interest of a fund for life, and 
directs the fund to be divided, at her death, equally among 
her three children, or such of them as shall be living at her 
death. All the children of B die in B's lifetime. The 
bequest over cannot take effect, but the interests of the 
children pass to their representatives. 


Here the vested interests first given by the Will were, by the form 
of the expression, only defeated in case there should be some or one 
and not all of the children living at the mother's death; but that event 
did not happen, for there was not one child then living (Sturgess v. Pear. 
son, 4 Madd. 411, and sce other cases cited in Wms. Exors. 1145). 


119. An ulterior bequest of the kind contem- 

Condition must be plated by the last Section can- 
strictly fulfilled. not take effect, unless the con- 
dition is strictly fulfilled. 


Conditions subsequent are to be construed with great strictness, as 
they po to devest estates already vested. Therefore the very event 
must happen, or the act with all it) details must be done, in order to 
deprive the Jegatee of his lezacy. (Wins, Exors. 17-46). 


Illustrations. 


(a.) A legacy is bequeathed to A, with a proviso that if 
he marries without the consent of B, C and PD, the legacy 
bhall go to E. D dics. Even if A’ marrics without the 
consent of B and C the eft to E does not take 


The condition is discharged altogether (Peyton vy. Bury, 2 P. Wis. 
626). So of course when B, C and D die (Graydon v. Hicks, 2 
Atk. 18). 


(4.) A legacy is bequeathed to A, with a proviso that if 
he marries without the consent of 1, the legacy shall po to 
C. A marries with the consent of B. He afterwards 
becomes a widower and marries again without the consent 
of B. The bequest to C docs not take effect. 

HTere the first marriage with B's consent is a sufficient performance 
of the condition, and therefore the second marriage without consent, 
though in B's lifetime, will cause no forfeiture (//utcheson v, Hammond, 
3 Bro. C. C. 128: Crommelia v. Crommelin, 3 Ves. 227). 

(c.) A legacy is bequeathed to A, to be paid at 18, or 
marriage, with a proviso that if A dics under 18, or marries 


without the consent of B, the legacy shall go to C. A mar- 
ries under 18, without the consent of B. The bequest to C 
takes effect. 


Chauncy v. Graydon, 2 Atk. 616. 


Sigma ingame not — 220. If the ulterior bequest 
sTected by invalidity of _ be not valid, the original bequest 
eevond, is not affected by it. 


Jllustrations. 


(a.) An estate is bequeathed to A for his life, with a 
condition superadded that if be shall not on a given day 
walk 100 miles in an hour, the estate shall go to B. The 
condition being void, A retains his estate as if no condition 
had been inserted in the Will. 


Where a condition subsequent is impossible, it is the doctrine as 
well of the common daw as of the Civil, that the condition ts void and 
the legacy single and absolute (Wiis. Exors. 1137). 


(b) Anestate is bequeathed to A for her life, and if she 
do not desert her linsband, to B.A is entitled tothe estate 
during her life as if no condition had been inserted in the 


wht Cartericht 83D. M.G.982 Weve WA 3K. & J. 482: 
Westmeath vo Westmeath, 1 Dow. & Cl. G19. 
The condition is void, being contra bones mores as tending to induce 
A to desert her husband. Where the performance of a condition sub- 
sequent would be contrary to law or morality, then by the Civil law, 
at common law and in equity, the condition is void and the bequest 
freed from itasat it had been given unconditionally (Wis. Bxors. 
J138), So where the condition a too uneertain to enable the Court 
to say what is ineant by it (Clareruag ve Lediison, 3 Drew, 451). 


(c.) An estate is bequeathed to A’ for hfe, and if he 
marrics, to the eldest son of B for life. B, at the date of 
the testator’s death, had not bad a son. The bequest over 
ig vold under Section 92, and A is entitled to the estate 
during his life. 


The gift over ia void by reason of being too remote; (Blease v. 
Burgh, 2 Beav, 221, 226. Reng ve Hardwick, ibid. 35 52). An 
absolute interest is not to be taken away by a gift over unless 
that gift over may itself take eflect: Wins. Exvors. 1135). 

Among illegal conditions subsequent Mr. Justice Williams classes 
rich as are repugnant. ‘Thus if A gives his son Boa Government 
Promissory Note for Rs. 10,000, but adds ‘if Bo attempt to dispose of 
all or any part of the legacy’ then over to A’s other children, B takes 
the Note ie ‘harged of the condition (Jradley v. Petroto, 3 Ves. 325) 
and cases cited 2 Jarm. Wills. 1% 20. So if lands be bequeathed 
to A and his heirs upon condition that he shall not alien them, (Co. Litt. 
206 4. 223 4.) or charge them with an annuity (Willis v. Miscor, 
4 My. & C. 201), However the condition may be good if the restraint 
is confined to the disposal of it to a particular person or before a 
particular time. (Wms. Exors, 1139: 2 Jarm. Wills. 16). 


121. A bequest may be made with the condt- 
Bequest conditioned tion superadded that it shall 


that itshallceasetohave cease to have effect in case a 
effect in case a specified a ; ; hall 
uncertain event shall Epeci ed uncertain event S ial 
happen ornot happen. = happen, or in case a specified 


uncertain event shall not happen. 


The object of this Scction is to get rid of the rule of law (which 
however is not a general rule: see l Sim. N.S. 37), that a eundition 
subsequent shall operate merely im ferrorem wuless the legacy, as in 
Iiustration (2) to Section PPS. is given over to another on breach of 
the condition. Wms. Exors 1146, 1149: 2 Jarm. Wills, 40, a5 0 J3ue- 
chus v. Gubee, 9 Jur. N.S. 228. 


[linstrations, 


(a.) An estate is bequeathed to A for his life, with a pro- 
viso that in case he shall cut down a certain wood, the 
hequest shall cease to have any cflect. A cuts down the 
woed ; he loses his life interest in the estate. 

Dommett v. Bedford, 6 T. R. G84 Joel ve Mf, BL Kd. tas, 


The condition might have been rendered effectual by injunction see 
Blugrave v. Blagrare, Y DeG v8, 252. 


(b.) An estate is bequeathed to A, provided that if ho 
marries under the sve of 25 without the consent of the 
exccutors named in the Will, the estate shall cease to belong 
tohim. <A marrics under 25 without the consent of the 
executors, The estate ceases to belong to him, 


Lloyd v Branton, 3 Mer, 108 Stevenson vy. Abington, TE WLR. 985. 


(c.) Anestate is bequeathed to A, provided that if he 
shall not go to Mneland within three years after the testa- 
tors death, his interest in the estate shall cease. A does not 
goto England within the time prescribed. His interest in 
the estate ceaces, ~ 

(d.) An estate is bequeathed to A, with a proviso, that 
if she becomes a Nun, she shall cease to have any interest 
in the estate. A becumen a Nun. She loses her interest 
under the Will. 


Dickson's Trust, 1 Sim. N.S. 37. 


(e.) A fund is bequeathed to A for life, and after his 
death to B, if B shall be then living, with a proviso 
that if B shall become a Nun, the bequest to her shall 
cease to have any effect. B becomes a Nun in the lifetime 
of A. She thereby loses her contingent interest in the fund, 

122. In order that a condition that a bequest 

Such condition must Shall cease to have effect may be 


not be invalid under valid, it is necessary that the 
Section 107. aeant ty 
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which could legally constitute the condition of a 
bequest as contemplated by Section 107. 7 
123. Where a bequest is made with a condition 
superadded that unless the lega- 
tee shall perform a certain act, 
indefinitely postponing the subject-matter of the bequest 
rates Ditied aq Shall go to another person, or 
on the non-performance the bequest shall cease to have 
of which the subject- effect ; but no time is specified 
matter is to go over. for the performance of the act ; 
if the legatce takes any step which renders imposst- 
ble or indefinitely postpones the performance of the 
act required, the legacy shall go as if the legatee 
had died without performing such act. 


Lllustrations. 


(a.) A bequest is made to A with a proviso that unless 
he onters the army the legacy shall go over to B. A takes 
holy orders, and thereby renders it impossible that he 
should fulfil the coudition. B is entitled to receive the 
legacy. 

(L.) A bequest is made to A with a proviso that it shall 
cease to have any effect if he does not marry b’s daughter. 
A marries a stranger, and thereby indefinitely postpones 
the fulfilment of the condition. The bequest ceases to 
have effect. 


124. Where the Will requires an act to be per- 
Performance of con- formed by the legatee within a 
dition, precedent or specified time, either as a condi- 
"within “tion to be fulfilled before the 
legacy is enjoyed, or as a condi- 
tion upon the non-fulfilment of which the subject- 
matter of the bequest 1s to go over to another person, 
or the bequest is to cease to have effect; the act 
must be performed within the time specificd, unless 
tho performance of it be prevented by fraud, in which 
Further time allowe case such further time shall be 
ed in case of fraud. allowed as shall be requisite to 
make up for the delay caused by such fraud. 


In the case of a condition precedent, when the act is required to be 
performed within a specified time after the testator's decease, the com- 
putation of the term will be exclusive of the day of his death (Leaéer v. 
™~ "4,185 Ves, 248). 
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Part XVII. 


Of Bequests with Directions as to Application or 
Enjoyment. 


125. Where afund is bequeathed absolutely to 
Direction that fands OF for the benefit of any person, 


be employed in aparti- but the Will contains a direction 


cular manner following : : A 
ai alsalite bequest-of that it shall be applied or enjoy- 


the same to or for the Cd in a particular manner, the 
benefit of any person. = legatee shall be entitled to re- 
ceive the fund as if the Will had contained no such 
direction. 


Illustration. 


A sum of money is bequeathed towards purchasing a coun- 
try residence for A («), or to purchase an annuity for A (0), 
or to purchase a commissivn in the Army for A, or to place 
A in any business (c). A chooses to receive the legacy in 
money. He is entitled to do so. 


Even though the testator have expressly declared that he shall not 
be permitted to receive it (Stukes v. Cheek, 29 LL J. Ch. 922). Ht the 
legatce die before receiving the moncy his representatives are entitled 
thereto (Jayne v. Crowther, 20 Beay. 400). 

The rule rests on the principle that the legatee ought not to be 
compelled by a Court to do what he may undo the next moment, as by 
selling the residence or giving up the business. ‘Tbe samo principle 
applies when the nature of the property is directed to be changed, for 
the donee may claim it in its original state (1 Jarm. Wills, 368), 


126. Where a testator absolutely bequcaths a 

Direction thatamode fund, so as to sever it from his 
‘y ee “4 pase own estate, but directs that the 
restricted, to securea mode of enjoyment of it by the 
specified benefit for legatce shall be restricted so as 
cS Eater: to secure a specified benefit for 
the legatee ; if that benefit cannot be obtained for 
the legatee, the fund belongs to him, as if the Will 
had contained no such dircction. 


Illustrations. 


% 
(a.) A bequeaths the residue of his property to be di- 
vided equally among his daughters, and directs that the 
shares of the daughters shall be settled upon themselves 


(a) Kor v. Hotham, 15 Sim. 82. (4) Dareon v. Hearn, 1 U. & M, 306, 
(c) Gough v, Bult, 16 Sum. 45. 
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respectively for life, and be paid to their children after their 
death. All the daughters die unmarried, the representatives 
of each daughter are entitled to her share of the residue. 

(b.) A directs his trustees to raise a sum of money for 
his daughter, and he then directs that they ghall invest the 
fund, and pay the income arising from it to her during her 
life, and divide the principal among her children after her 
death. The daughter dies without having ever had a child. 
Her representatives are entitled to the fund. 


127. Where a testator docs not absolutely 

Request cots fund bequeath a fund, so as to sever 

for certain purposes, 1t from his own estate, but gives 

" * " cannet it for certain purposes, and part 

of those purposes cannot be ful- 

filled, the fund, or so much of it as has not been 

exhausted upon the objects contemplated by the 
Will, remains a part of the estate of the testator. 


Jilustrations. 


(a.) A directs that his trustees shall invest a sum of 
money 1n a particular way, and shali pay the interest to his 
son for life, and at lis death shall divide the principal among 
his children ; the son dics without having ever had a child. 
The tuud, atter the son's death, belongs to the estate of the 
testator. 

(1.) A bequeaths the residue of his estate to be divided 
equally among his daughters, with a direction that they are 
to have the interest only during their lives, and that at their 
decease the fund shall yo to their children. The daughters 
have no children. The fund belongs to the estate of the 
testator. 


PART AVI. 
Of Bequests to an Isxecutor. 


128. If a legacy is bequeathed to a person who 
Legatee named as 28 Ramed an executor of the 
executor cannot take Will, he shall not take the 
wee er ee Neeacy unless he proves the Will 
or otherwise manifests an inten- 

tion to act as executor. 


Illustration. 


A legacy is given to A, who is named an executor. A 
orders the funeral according tu the directions contained in 
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the Will, and dies a few days after the testator, without 
having proved the Will. A has manifested an intention to 
act as executor. 


Harrison v. Rowley, 4 Ves. 202: Hawk. 309 : Wms. Exors. 1152: 
4 Dav. Conv. 100. 

This is the old rule in England (Cockerel! v. Barber, 2 Russ. 599). 
The present law is that s legacy to a person appointed executor is 
prima facie conditional on his accepting the office, and that it is 
excluced if any expressivns can be found implying an intention to 
benefit the person independently of the oflice imposed on him (Hawk. 
309, 310). 


The rule applies although the legacy be not given to the person 
as executor, but by name and description : (Stackpoole v. Howell, 13 
Ves. 417), and although equal legacies be given to the executors and 
to other persons not executors (Calvert v. Sebbon, 4 Beav. 222). And 
there seems no reason for thinking that it does not apply to a bequest 
ofthe residue. (Otherwise in iistaikk Griffiths vy. Prince, 11 Sim 202). 

Even in the case of achild who had a portion left him by Will in 
which he was appointed executor, it would be held, in accordance with 
Lord Alvanley’s opinion in Reed vy. Deeaynes, 2 Cox, 285, that he 
could not tuke the portion unless he acted as executor. So in the case 
of a widow. Nordo there seem to be any means of getting out of 
this ruthless rule by providing, as the draftsman may effectually do in 
England, that the widow or children should not louse their legacies by 
not acting. 

The Act dors not say that if the executor proves he shall have his 
legacy but that he shall not have it if he does not prove. Accordingly, 
if he prove without a bond fide intention to execute the trusts, 
but merely to entitle himself technically to his legacy, it is clear that 
he would not be allowed to take it (Harford v. Browsing, | Cox, 302). 

In bequests to executors this form should be adopted, so as to pre- 
vent any question as to the suflicency of manifestation of intention to 
act: —" 1 hereby appoint A, B and ( executors of this my Will, and 
bequeath to each of them who shall prove my Will the sum of Ks.” 


PART AIX. 
Of Specifie Legacies. 


129, Where a testator bequeaths to any person 
Specific legacy de- 'a Specified part of his property, 
hued. which is distinguished from all 
other parts of his property, the legacy is said to be 
specific. 

Illustrations. 


(a) A bequeaths to B— 

“The diamond ring presented to bim by CL” 
“His gold chain.” : 

“A certain bale of wool,” 

A certain piece of cloth.” 
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“ All his household goods, which shall be in or about his 
dwelling-house in M Street, in Calcutta, at the time of his 
death, ” 

Gayre v. Gayre, 2 Vern. 538. 


“ The sum of 1,000 rupees in a certain chest.” 

Lawson v. Stitch, 1 Atk. 508. 

“ The debt which B owes him.” 

Ellis v. Walker, Amb. 309. 

‘All his bills, bonds, and securities belonging to him, 
lying in his lodgings in Calcutta.” 

“ All his furniture in his house in Calcutta.” 

“ All his goods on board a certain ship then lying in the 
River Hooghly.” 

“ 2,000 rupees which he has in the hands of C.” 

Hinton v. Pinke, 1 P. W. 540. 

“The money due to him on the bond of D.” 

Davies v. Morgun, 1 Beav. 405. 

“ His mortgage on the Rampore Factory.” 

“ One-half of the money owing to him on his mortgage 
of Rampore Facvory.” 

Gardner v. Hatton, 6 Sim, 93. 


“ 1,000 Rupees, being part of a debt due to him from C.” 
“ Tis capital Stock of 1,000 iu East India Stock.” 


Hosking v. Nicholls, 1 Y. & C.C. C. 478. 


“ His promissory notes of the Government of India, for 
10,000 rupees in their 4 per cent. loan.” 

All such sums of money as his executors may, after his 
death, receive in respect of the debt due to him from the 
insolvent firm of [D and Company.” 

‘All the wine which he may have in his cellar at the 
time of his death.” 

Fontaine vy. Tyler, 9 Price 98. 

‘Such of his horses as B may select.” 

Richards v. Richards, 9 Prive 226. 


“ All his shares in the Bank of Bengal.” 

‘ All the shares in the Bank of Bengal which he may 
possess at the time of his death.” 

“ All the money which he has im the 54 per cent. loan of 
the Government of India’ 

* All the Government securities he shall be entitled to at 
the time of his decease.” 

Stevenson v. Dowson, 3 Beoav. 342. 


Each of these legacies is specific, 
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(b.) Ahaving Government promissory notes for 10,000 
tupees, bequeaths to his executors ‘“ Government pro- 
missory notes for 10,000 rupees in trust to sell” for the 
benefit of B. 

The legacy is specific, 

Ashton vy. Ashton, 3 P. W. 384—the intention is manifest from the 
direction to sell that the testator referred to the notes he then had. 


(c.) A having property at Benares, and also in other 
places, bequeaths to B all his property at Benarcs 
The legacy is specitic. 
(d.) A bequeaths to B— 
His houre in Calcutta. 
His zamindari of Rampur. 
His taluk of Ramnagar. 
His lease of the Indigo factory of Sulkea. 
An annuity of 500 rupees out of the rents of his 
zamindari of W. 
A directs his zamindéri of X to be sold, and the 
proceeds to be invested for the benefit of B. 
Each of these bequests is specific, 


Every bequest of immoveable property is specific. 


(e.) <A by his Will charges hia zaminddri of Y with an 
annuity of 1,000 rupees to C during his life, and subject to 
this charge he bequeaths the zamfudarf to D. Each of 
these bequests 1s spec ic, 


Long v. Short, 1 PL W. 403. 


\f) A bequeaths a suin of money to buy a house in 
Calcutta for B. 
To buy an estate in Zillah Furreedpore for B. 


Hinton v. Pinke, 1 2. W. 540, 
To buy a diamond ring for B. 
Apreece v. Apreeie, 1 V. & DB. 364. 


To buy a horse for B. 
To be invested in shares in the Bank of Bengal for B. 
To be invested in Governinent securities fur B. 
A bequeaths to B— 
A diainond ring. 
* A horse.” 
‘10,000 rupees worth of Government securities.” 
“ Au annuity of 500 rupees.” 


Alton v. Medlicot, cited 2 Ves. Sen. 417. 


** 2,000 rupees, to be paid in cash.” 
Richards \. Richards, 9 Price 22¢. 
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“So much money as will produce 5,000 rupees 4 per 
cent. Government securities.” 


Edwards vy. Hall, 11 Ha. 28. 
These bequests are not specific. 
They are general. 


(7.) A, having property in England and property in 
India, bequeaths a legacy to B, and directs that it shall be 
paid out of the property which he may leave in India He 
alvo bequeaths a legacy to C, and directs that it shall be 
paid out of the property which he may leave in England. 

No ons of these lecacies is specific. 


‘They are demonstrative. 


130. Where a sum certain is bequeathed, the 
_of a sum legacy 18 not specific merely 
where the because the stocks, funds, or 

xe, in whic ne ; : a) ome : 
+ is invested are dee securities in which it is invested 


acribed. are described in the Will. 


The risk of failure from the particular subject not being found 
anong the testator's property at his death outweighs the advantages 
Which, as we have seen, are possessed by specific legacies. The Courts 
eon equently lean against construing legacies to be specific, Hawk. 300. 

Lllustration. 
A hequeaths to B— 
* 10,000 rupecs of his funded property.” 
10,000 rupées of lis property now invested in Shares 
of tho East Judian Railway Company.” 
“10,000 rupees, at present secured by mortgage of 
Rampore Factory.” 
No one of these legacies is specific. 


They are demonstrative. Aarby v. Potter, 4 Ves. 248. 


151. Where a bequest 1s made in veneral terms, 

Bequest of stock Of a certain amount of any kind 
where the testator had of gtock, the legacy is not speci- 
at the date of his Will fi : ] b 
an equal or greater H€ merely because the testator 
amount of stock ofthe was at the date of his Will 
sume kind. possessed of stock of the specified 
kind, to an eyual or greater amount than the 
amount bequeathed. 


A bequeaths to B 5,000 rupees five per cent. Government 
securities, A had at the date of the Will five per cent. 
Govornment securities for 5,000 rupees. 
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The legacy is not specific. 


This is directly opposed to the decision in Jeffreys v. Jeffreys, 3 
Atk. 120, where a bequest of 2702/. 3s. bank stock, the testator having 
the particular sum, and no more, was held specific. But this decision 
is not approved of, and Mr. Hawkins observes, “the possession of the 

articular sum may be the motive for fixing the amount of the bequest, 
ut yet the testator may intend to give it in the form of a general 


legacy.” 
132. A money legacy is not specific merely 
b and ° e 
Request of money because the Will directs its 
where it is not to be payment to be postponed until 
paid until some part some part of the property of 


of the testator's pro- 
perty shall have been the testator shall have been re- 


disposed of in acertain dueed to a certain form, or 
Way. ; ‘ 
remitted to a certain place. 


Illustration. 


A bequeaths to B 10,000 rupees, and directs that this 
legacy shall be paid as svon as A’s property in India shall 
be realized in England. 

The legacy is not specific. 


Wins. Exors, 1041: 1 Rop. Leg. 170, Hawk, 300. 

Vhe distinction between specific and general legacies is important. 
For, as we see from Section 136, if there be a deficiency of assets, a 
apecific legacy will not be fiable to abate with the general legacies, 
Moreover, if it be to a person in being and of a subject producing in- 
come, it carries the incaine from the testator’s death (Section 809). On 
the other hand, af the specific Tegacy fail by the ademption or inade- 
quacy of its subject, the legatee will not be entitled to any recompense 
or satisfaction out of the general personal estate (Wis. Exors. 1042 : 
Hawk. 3uQ). 

The test is from Wme, Bxors, 1044, and the Lilustration is the case 
of Sadler v. Turner, & Ves. 617. The legatees are entitled to satis- 
faction, although all the property in India belonging to the testator 
should have been tranamitted to England in his lifetime. So when 
sums of money are bequeathed by a testator, who has property in 
Kngland and India, to persons resident in each place, with a direction 
that thev shall be paid out of the assets in the respective countries, 
sucha direction will not make the legacies specific (Aurkpatrich v. 
Kirkpatrick cited in Roberts vy. Pocock, 4 Ves, 158: Wms. Exors. 
1044, 1045), 


133. Where a Will contains a bequest of the 

When enumerated TeSidue of the testator's property 

articles are not to be along with an enumeration of 

eemed’ to be ppeciie- some items of property not pre- 
hed. 

a aaa viously bequeathed, the articles 

enumerated shall not be deemed to be specifically 


bequeathed. 
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See Wms. Exors. 1055. 

A general residuary clause is not the less general because it contains 
an enumeration of some of the particulars of which it may consist 
(Pichup v. Athinson, 4 Hare, 629, per Wigram V.C. See Taylor v. 
Taylor, 6 Sim. 246.) 


134. Where property is specifically bequeathed 
Retention, inform, of 0 two Or more persons in suc- 
specific bequest to se- Ce8SiOn, it shall be retained in 
persons in succes- the form in which the testator 
left it, although it may be of 

such a nature that its value is continually decreasing. 


s10n. 


These are almost the words of Lord Chancellor Cottenham in 
Pichering v. Pivkering, 4 My. & Cr. 299. 


Illustrativns. 


(a.) A having a lcase of a house for a term of years, 15 
of which were uncxpired at the time of his death, has 
bequeathed the lease to B for his life and after B’s death to 
C.  B isto enjoy the property as A left it, although if B lives 
for 15 years, C can take nothing under the bequest. 

()) A, having an annuity during the life of B, bequeaths 
it to C for his life, and after C’s death, to D.C is to enjoy 
the annuity as A left it, although, if B dies before D, D can 
take nothing under the bequest. 


135. Where property comprised in a bequest to 

Sale and investment twWo or more persons 10 succes- 
Saarinen uae sion, is not specifically bequeath- 
two or more persons in Cd, It Shall in the absence of any 
succession. direction to the contrary be sold, 
and the proceeds of the sale shall be invested in 
such securities as the High Court may, by any 
general rule to be made from time to time, autho- 
rize or direct, and the fund thus constituted shall 
be enjoyed by the successive legatees according to 
the terms of the Will. 


This is the rule laid down by Lord Eldon in Howe v. Lord Dart- 
mouth, 7 Ves. 137. It invariably prevails unless some expression of 
intention can be gathered from the Will that the property is to be 
enjoyed én specie. The mere absence of any direction to convert the 
popes ig not enough to preclude the application of the rule (Wms. 

»xora. 1059, 1060). 


Illustration. 


A, having a lease for a term of years, bequeaths “ all his 
property” to B for life, and after B’a death, toC. The lease 
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must be sold, and the proceeds invested as stated in the 
text, and the annual incuine arising from the fund is to be 
paid to B for life. At B’s death the capital of the fund is 
to be paid to C. 


_ Where there is a defi- 13€. Ifthere bea deficiency 
ciency of assets to pay of assets to pay legacies, a speci- 
legacies, specific reeacy fi + Sa al b 
not liable to abate wit c legacy is not liable to abate 
general legacies. with the general legacies. 

But when the assets not specifically bequeathed are insufficient to 


pay all the debts, then the specific legatees must ubate in proportion to 
the value of their individual legacies (Wms. Exors. 1235). 


PART XX. 
Of Demonstrative Legacies. 


137. Where a testator bequeaths a certain sum 

Demonstrativelegney Of money or & certain quantily 
defined. of any other commodity, and 
refers to a particular fund or stock so as to conati- 
tute the sume the primary fund or stock out of 
which payment is to be made, the legacy is said to 
be demonstrative. 

Exvplanation—The distinction between a specific 
Jegacy and a demonstrative legacy consists in this, 
that where specified property 18 given to the legatee, 
the legacy is specific ; where the legacy is directed 
to be paid out of specified property, it is demon- 
strative. 


The testator is considered to refer to the particular fund or stock 
rather by way of demonstration than of conditivn that the bequest shall 
fail if the fund or stuck fail. 

A demonstrative legacy is so far general that if the fund be called 
in or fail the legatee will not be deprived of his legacy, but be permit- 
ted to receive it out of the general assets: but it is so fur specific thet 
will not be lable to abate with general legacies upon a deficiency of 
nasetx (Wis, Exors. 1043). It is, however, liable to abate when it 
becomes a general levacy by reason of the failure of the fund out of 
which it is payable. And a demonstrative legacy of stock does not 
carry interest from the testator’s death (Afullins vy. Smith, 1 Drew. & S. 
210, 211, per Kindersley V. C.) 


Illustrations. 


(a.) A bequeaths to B 1,000 rupees, being part of a debt 
due to him from W. He also bequeaths to C 1,000 rupees 


. 
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to be paid out of the debt due to him from W. The legacy 
to B is specific ; the legacy to C is demonstrative, 

Ford v. Fleming, 2 P. W. 469: Campbell v. Graham, 1 R. & M. 
453. 

(b.) A béqueaths to B “ ten bushels of the corn which 
shal] grow in his field of Greenacre.” 

“ 80 chests of the Indigo which shall be made at his fac- 
tory of Rampore.” 

“10,000 rupees out of his five per cent. promissory notes 
of the Government of Laodia.” 


Kirby v. Polter, 4 Ves. 748. 


An annuity of 500 rupees “ from his funded property.” 
Altwater vy. Attwater, 18 Beav. 330. 


“ 1,000 rupees out of the sum of 2,000 rupees due to him 
by C.” 

A bequeaths to B an annuity, and directs it to be paid out 
of the rents arising from lis taluk of Rémnagar. 


The testator intends to give Ban annuity af all events, not as in 
Sec. 129, Hlustration (e.). 


A bequeaths to B “10,000 rupees out of his estate at 
Rémnagar,” or charges it on his estate at Rémnagar. 

‘10,000 rupees, being his share of the capital embarked 
in a certain business.” 

Sparrow vy. Josselyn, 16 Beav. 135. 


Each of these bequests is demonstrative. 


138. Wherea portion of a fund is specitically 

Order of payment bequeathed and a legacy is dir 
when legacy ix directed yected to be paid out of the same 
to be paid out ofa fand . aan 
the subject ofa specific fund, the portion specifically be- 
legacy, queathed shall first be paid to 
the legatee, and the demonstrative legacy stall be 
paid out of the residue of the fuud, aud so far as the 
residue shall be deficient, out of the general assets 
of the testator. 

Illustration. 


A bequeaths to B 1,000 rupees, being part of a debt 
due to hin tram We He also bequeath. te U 1,000 rupees to 
be paid out of the debt due to hin from W. The debt due 
to A frum W is only 1,500 rupecs; of these 1,500 rupees, 


( 13) 


1,000 rupees belong to B, and 500 rupees are to bo paid to 
C. C isalso to receive 500 rupees out of the general assets 
of the testator. 


PART XXI. 
Of Ademption of Legacies. 


139. If anything which has been specifically be- 
queathed does not belong to the 
testator at the time of his death, 
or has been converted into property of a different 
kind, the legacy is adeemed ; that is, it cannot take 
effect by reason of the subject-matter having been 
withdrawn from the operation of the Will. 


Ademption explained. 


Whien the disposition of the subject is not absolute the legacy is not 
adeemed: as where a testator pawns an article specifically bequeathed, 
u night of redemption i left in him TURTS | passes to the levatee at luis 
deuth Rasy 154, [lustration a); not, however, asin England, 60 as to 
enable him to call upon the executor to redeem and dehver it) to hin 
(Ashburner vo McGuire, 2 Bro. C. C. 113, and Sec. 154 tufra). 


Illustrations. 


(4) A bequeaths to B— 

* The diamond ring presented to him by C.” 

“Has wold cham,” 

“A certain bale of wool.” 

“A certaim picce of cloth.” 

“All hus household goods which shall be in or about 
his dwelling-house in M Street, in Calcutta, at the tine of lus 
death ” 

A, in Ins lifetime, 

Sells or wives away the ring. 

Converts the chaiu into a cup. 

Converts the wool into cloth. 

Makes the cloth into a garment. 

'Takes another house into which he removes all his goods, 

Each of these legacies is adecmed. 

Ashburner vy. MeGuire, 2 Bro. C. C. 113: THeseltine v. 
3 Madd. 276. 

(b) <A bequeaths to B— 

“The sum of 1,000 rupees in a certain chest.” 

« All the horses in his stable.” 

At the death of A, nv money is found in the chest, and 


no horses in the stable. 
The legacies are adeemed, 
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(c) A bequeaths to B certain bales of goods. <A takes 
the goods with him ona voyage. The ship and goods are 
lost at sea, and A is drowned. 

The legacy is adeemed. 
And if the goods had been insured, as it could not be shewn that 
the testator died before the goods tama the legatee can have no 


claim on the insurance money (Durrant v. Friend, 5 De G. & 8. 
343). 


140. A demonstrative legacy is not adeemed by 
Non-ademption ofde- reason that the property on 
monstrative legacy. which it is charged by the Will 
does not exist at the time of the death of the testa- 
tur, or has been converted into property of a differ- 
ent kind ; but it shall in such case be paid out of 
the general assets of the testator. 
141. Where the thing specifically bequeathed 
Ademption of epe- 18 the right to receive something 
cific bequest of right to of value from a third party, and 
receive something from the testator himself receives it, 
& third party. . 
the bequest 1s adeemed. 
But according to Sec. 149 there is a distinction between the gift of 
adebt gua debt and the gift of the sum of money produced when the 


debt shall have been recovered and ceased to exist as a debt, e. g., 
a gilt of “whatever sum may be received from my claim on A.” 


dllustrations. 


(a) A bequeaths to B— 
“The debt which C owes him.” 


Badrick v. Stevens, 3 Bro. C. C. 431. 


‘2,000 rupees which he has in the hands of D.” 

“The money due to him on the bond of E.” 

“ His mortgage on the Rampur Factory.” 

All these debts are extinguished in A’s lifetime, some 
with and some without his consent. 

All the legacies are adeemed. 


There is no distinction between a case where the testator himself 
calls in a debt which he bas bequeathed, and a case where the debtor 
unprovoked and without solicitation, thinks fit to pay it (Wms. Exors. 


1191). 
A bequeaths to B~ 
“ His interest in certain policies of life assurance.” 
A in his lifetime receives the amount of the policies. 
The legacy is adeemed. 


Barker vy. Rayner, 5 Madd. 208: 2 Russ. 122. 
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142. The receipt by the testator of a part of 

Ademption pro tanto 88 entire thing specifically be- 

by testator’s receipt of queathed shall operate as an 

~~ ademption of the legacy to the 
extent of the sum so received. 


Illustration. 


A bequeaths to B “the debt due to him by C.” The debt 


amounts to 10,000 rupees. 


C pays to A 5,000 rupees, the 


oue-half of the debt. The legacy is revoked by ademption, su 
far as regards the 5,000 rupees received by A. 


Fryer v. Morris, 9 Ves. 360. 
143. Ifa portion of an entire fund or stock bo 


Ademption pro tunto 
by testator’s receipt of 
portion of an entire fund 
on which a portion has 
been specifically bes 
queathed. 


specifically bequeathed, the re- 
ceipt by the testator ofa portion 
of the fund or stock shall operate 
as an ademption only to the ex- 
tent of the amount so received ; 


and the residue of the fund or stock shall be appli- 
cable to the discharge of the specific legacy. 


Illustration. 


A bequeaths to B one-half of the sum of 10,000 rupees, 


due to him from W, 


part of the 10,000 rupees. 


A in his ufetime receives 6,000 rupees, 
The 4,000 rupees which are due 


from W to A at the time of his death belong to B under tho 


specific bequest. 
144. 


Order of payment 
where a portion of a 
fund is specifically be- 
queathed to one legates, 
and a legacy charged on 
the same fund to an- 
other, and the testator 
having received a por- 
tion of that fund, the re- 
mainder is insufficient 


to pay both legacies. 


Where a portion of a fund is specifically 


bequeathed to one legatee, and a 
legacy charged on the same fund 
is bequeathed to another legatec ; 
if the testator receives a portion 
of that fund, and the remainder of 
the fund is insufficient to pay 
both the specific and the demon- 
strative legacy, the specific le- 
gacy shall be paid first, and the 


residue (if any) of the fund shall be epee so far 


as it will extend in payment of the 


emonstrative 


legacy, and the rest of the demonstrative legacy 
shall be paid out of the gencral assets of the tes- 


tator. 
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Allustration. 


A bequeaths to B 1,000 rupees, part of the debt of 2,000 
rupees due to him from W. He also bequeaths to C 1,000 
rupees to be paid out of the debt due to him from W. A 
afterwards receives 500 rupees, part of that debt, and dies 
leaving only 1,500 rupees due to him from W. Of these 
1,500 rupees, 1,000 rupees belong to B, and 500 rupees are 
to be paid to C. Cis also to receive 500 rupees out of the 
general asscts of the testator. 


Ademption where . 145. Where stock which has 
stock, speciligally be- been specifically bequeathed does 
queathed, dog@hotexist not exist at the testator’s death, 
at testator's death. ; 

the legacy is adeemed. 





Illustration. 


A bequeaths to B— 
“His capital stock of 1,0001, in East India Stock.” 
“ His promissory notes of the Government of India for 
J0,000 rupees in their 4 per cent loan.” 
A sells the stock and the notes. 
The legacies are udecmed. 


Sec. 153 shows, however, that the legacy is not irretrievably adecmed, 


and that it would be revived by a new purchase of similar stock by the 
testator (Wins. luxors. 1193). 


Sec. 152 too, shows that it would not be adeemed when the testator 


Jends the stock specitically bequeathed on condition of its being 
replaced. 


And Sec. 150 provides that no ademption will take place when the 
stock rpeeifically bequeathed is exchanged by act of law. 


146. Where stock which has been specifically 
Ademption pro tanto bequeathed, does only in part 
wherestock, specificully ~ @xist at the testator’s death, the 
bequeathed, exists in inaqae 4 d ’ 
part only at testator’s 4 5acy IS a eemed so far as re- 


death. gards that part of the stock 
Which has ceased to exist. 


Illustration. 


A bequeaths to B— 


His 10,000 rupees in the 54 per cent.loan of the 
Government of India. 


A sells one-half of his 10,000 rupees in the loan in ques- 
tion. 


One-half of the legacy is adeemed. 


( hz ) 


147. Aspecific bequest of goods undor a descrip- 
Nov-ademption of on connecting them with a 


specific bequest of certain place, is not adcemed by 
goods described ascon- reason that they have been re- 


place by reason of moved from such place from any 


temporary cause, or by fraud, or 
without the knowledge or sanction of the testator. 


Was. Exors. 1196. 
Illustrations. 


A bequeaths to B “all his household goods which shall bo 
in or about his dwelling-house in Calcutta at the time of his 
death.” The goods are removed from the house to savo 
them from fire. A dies before they are brought back. 


Chapman v. Hart, 1 Ves. Sen. 273. 


A bequeaths to B “all his household goods which shall be 
in or about his dwelling-house in Calcutta at the time of his 
death.” During A’s absence upon a journey, the whole of 
the goods are removed from the house. <A dies without 
having sanctioned their removal. 


Shaftsbury v. Shaftsbury, 2 Vern. 747. 


Neither of these legacies is edeemed. 


148. The removal of the thing bequeathed from 
When removal of the place in which it is stated in 
thing bequeathed dovs the Will to be situated, does not 
Hie constitute ademp- constitute an ademption, where 
the place is only referred to in 
order to complete the description of what the 
testator meant to bequeath. 


Chapman V. Ilart..1 Ves. Sen. 278 : Wms. Exors. 1196. 
Illustrations. 


A bequeaths to B all the bills, bonds, and other securities 
for money belonging to him then lying in his lodgings in 
Calcutta. At the time of his death, these effects had been 
removed from his lodgings in Calcutta. 

A bequeaths to B all his furniture then in his house in 
Calcutta. The testator has a house at Calcutta and another 
at Chinsurah, in which he lives alternately, being possessed 
of one set of furniture only, which he removes with himsclf 
to each house. At the time of bis death, the furniture is in 
the house at Chinsurah. 
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A bequeaths to B all his goods on board a certain ship 
then lying in the River Hooghly. The goods are removed 
hy A’s directions to a warehouse, in which they remain at 
the time of A’s death. 

No one of these legacies is revoked by ademption. 


149. Where the thing bequeathed is not the right 
When the thing be. £0 receive something of value 
queathed isa valuable from a third person, but the 
w be received by the money or other commodity which 
testator from a third : : 
person; and the testa. Shall be received from the third 
torhimeclt, orhisrepre- person by the testator himself or 
nentative, receives if. | : : : 
vy his representatives, the receipt 
of such sum of money or other commodity by the 
testator shall not constitute an ademption ; but if 
he mixes it up with the general mass of his pro- 
perty, the legacy is adeemed. 
Illustration. 

A bequeaths to B whatever sum may be received from his 
claim on C. A receives the whole of hia claim on C, and 
sets it apart from the general mass of his property. The 
legacy is uot adeemed. 

See Sec. 141. Here the testator contemplates the recovery of the 
debt in his lifetime, and his intention that the subject should not be 
adeemed is shown by his setting it apart. Clarke v. Browa, 2 Sm. 
& G. S24. 

150. Where a thing specifically bequeathed un- 

Change by operation dergoes a change between the 
ot tay ot cect of date of the Will and the testa- 
teeon date of Will and tor’s death, and the change takes 
testator's death. place by operation of law, or in 
the course of execution of the provisions of any 
legal instrument under which the thing bequeath- 
ed was held, the legacy is not adeemed by reason 
of such change. 

Illustrations, 


A bequeaths to B “all the money which he bas in the 
54 per cent. loan of the Government of India.” 

the securities for the 54 per cent. loan are converted 
during A’s lifetime into 5 per cent. stock. 

A bequeaths to B the sum of 2,0001, invested in Consols 
in the names of trustees for A. 

The sum of 2,0001., is trausferred by the trustees into 
A’s own name. 
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A bequeaths to B the sum of 10,000 rupees in promis- 
rory notes of the Government of India which he has power, 
under his marriage settlement, to dispose of by will. After- 
wards, in A’s Jifetime, the fund is converted into Consola 
by virtue of an authority contained in the settlement. 

No one of these legacies has been adeemed. 

All cases of ademption arise from a suppored alteration of the teata- 
tor's intention, and in the cases ole the conversion or transfer of the 
stock ix not sufficient evidence of such alteration (Ca. temp. Talbot, 
227, 228: 1 Cox, 427). 

151. Where a thing specifically bequeathed 

Claws: ok aulliect undergoes a change between 
without testutors the date of the Will and the tes- 
knowledge. tator’s death, and the change 
takes place without the knowledge or sanction of 
the testator, the legacy is not adeemed. 


Illustration. 


A bequeaths to B “all his 3. per cent. Consols.” The 
Console are, without A’s knowledge, sold by his agent, and 
the proceeds converted into East India Stock, This legacy 
ig not adeemed. 

The unauthorized act of the agent could not of course alter his 
principal's Will (2Jasan v. Brandon, & Sim 171). So if stock standing 
in the name ofa trustee and specifically bequeathed were sold or trans. 
ferred inte another fund without the testator’s knowledge or authority, 
the legacy is not adeemed, for the act of the trustee will not be allowed 
to prejudice the cesta que trustor the persons claiming under him. 
The lepatee would be entitled to follow the subject into other funds 
or to fall recompense out of the trustec’s own property, as the nature 
of the case may require (1 Kop. Leg. 3d. ed. p. 290). 


152. Where stock which has been specifically 
Stock specifically be- bequeathed is lent to a third 
quenthed lent to ® party on condition that it shall 
third party on con- ae 
ditionthat itsballbere- be replaced, and it 18 replaced 
placed. accordingly, the legacy 18 not 
adeemed. 


Here the testator continues owner of the stock, notwithstanding the 
loan of it; and although it be not literally existing in his possession at 
his decease, yet he is substantially and beneficially possessed of it 
at that period (1 Rop. Leg. 292). 

153, Where stock specifically bequeathed is 

Stock specifically be- sold, and an equal quantity of 

, sold but re- the same stock is afterwards 

placed and belonging 

to the testator at Lis Purchased and helongs to the 
testator at his death, the legacy 


is not adeemed. 
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Wm. Exors, 1193. This settles the law in accordance with the 
dicta of Lord Talbot, Lord Hardwicke and Sir Thomas Clarke, there 
referred to. 


PART XXII. 


Of the Payment of Liabiltties in respect of the Subject 
of a Bequest. 


154. Where property specifically bequeathed is 

Non-liability of ex- subject at the death of the tes- 
ecutor to exonerate tator to any pledge, lien or iu- 
epectiects Ene? cumbrance, created by the tes- 
tator himself or by any person under whom he 
claims ; then, unless a contrary intention appears 
by the Will, the legatee, if he accepts the bequest, 
shall accept it subject to such pledge or incum- 
brance, and shall (as between himself and the tes- 
tator’s estate) be liable to make good the amount of 
such pledge or incumbrance. A contrary intention 
shall not be inferred from any direction which the 
Will may contain for the payment of the testator’s 
debts generally. 

Leplanation.—A periodical payment in the nature 
of land-revenue or in the nature of rent is not such 
ul incumbrance as is contemplated by this Section, 


Illustrations. 


(a) A bequeaths to Bthe diamond ring given him by 
C. At A’s death the ring is held in pawn by D, to whom 
it has been pledged by A. It isthe duty of A’s executors if 
the atate of the testator’s assets will allow them, to allow B 
to redeem the ring, 

(>) A bequeaths to Ba zam{ndari, which at A’s death 
is subject toa mortgage for 10,000 rupees and the whole of 
the principal sum, toeether with interest to the amount of 
1,000 rupees, is due at A’s death. B, if he accepts the be- 
quest, accepts it subject to this charge, and is liable, as be- 
tween himself and A’s estate, to pay the sum of. 11,000 
rupees thus due. 


This is otherwise in England as to personal estate (as to mortgaged 
realty, since lst Jan. 1855, see Locke King’s Act, 17 and 18 Vict. c. 
113: 2 Jarm. Wills, 610-613, 4 Dav. Conv. 257, 258). There the 
rpecific levatee can call on the executor to redeem and deliver the 
article pledged, and if the executor fail to do so, the legatee is entitled 
to compensation to the amount of his legacy out of the testator’s 
gencral assets. 
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The great difficulty on this Section, as it has been on Locke 
King's Act, will be to determine what amounts to “a contrary 
intention” within the meaning of the Act, so as to relieve the legatce 
from liability to make good the amount of the incumbrance. ‘The Act 
itself says thata mere direction “for the payment of the testator's 
debts generally,” will not be sufficient (see Pembroke v. Friend, | 
Johns & H. 182: Rowson vy. Hartson, 31 Beav. 207 : Woolstencroft 
v. Woolstencroft, 6 Jur. N. S. 1170. But where there was a general 
bequest of personalty to trustees upon trust for payment of the lesta- 
dors debts out of the proceeds (Smith v. Smith, 3 Giff. 263, 273), a 
devise and bequest of residuary real and personal estate, subject to the 
payment of the testator's debts (Stone v. Parker, 1 Drew. & Sm. 212) 
or a gencral bequest of personal estate, subject to the payment of delts 
(Mellish v. Vallins, 2 Johns & H. 194), tie statutory rule is held to 
be excluded. In fact, wherever there is a direction that the debts 
should be paid out of some other fund, the pledged or incumbered 
property is not liable (Eno v. Tatham, 9 Jur. N. 8. 481, per Lord Jus- 
tice Turner). 

A lien for unpaid purchase money is not within this Section : sec 
Illustration (a) to Section 155 and Hood v. Hood, 26 L. J. Ch. 616. 


155. Where any thing is to be done to 
Completion of testa. Complete the testator's title to 
tor’s title to things the thing bequeathed, it is to 
bequeathed to be at cost he done at the cost of the testa- 
of his estate. ’ 
tors estate, 


Illustrations. 


(a) A having contracted in general terms for the purchase 
of a piece of land at acertain price, bequeaths it to B, and 
dies before he has paid the purchase-money. The  pur- 
chase-money must be made good out of A’s assets, 

(b) Ahaving contracted for the purchase of & piece of 
Jand for a certain sum of money, one-half of which is to be 
paid down, and the other half secured by mortyage of the 
jand, bequeaths it to B, and dies before he has paid or se- 
cured any part of the purchase-moncy. One-half of the 
purchase-moncy must be paid out of A's assets. 


Was. Exors. 1596, 1597: Sugd. V. & P. 13th ed. 161—163: Dart, 
V.& P. 3rd ed. 174. 

If before the assuts are got in, the legatee pay for the thing be- 
queathed out of his own ackek he may afterwards call on the testutor’s 
representative to reimburse hin (Broome v. Monck, 10 Ves. 614, 614). 
So if the assets are insuflicient to pay the purchase-moncy and the 
contract is on that account pescindled: the leyatee will be entitled to 
the assets so far asthey go. And where by reason of the complication 
of the testator’s affairs the purchase-money cannot be immediately paid, 
and the vendor for that reason rescinds the contract, thé legatee, on 
the coming in of assets, may compel the representative to buy bim 
other property for bis benefit. But if a title cannot be made, or 
there was not a perfect contract, or the Court should think the con- 
tract ought not to be executed, the legatce will not be entitled to any- 
thing (Sugd. V. & P. 13th ed. 172). 


Q 
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156. Where there is a bequest of any interest 

Exoneration of lega- in immoveable property, in res- 
tee's immoveable pro- pect of which payment in the 
perty for which land z . 
revenue or rent is pay- Dature of land revenue or in the 
able periodically. nature of rent has to be made 
periodically, the estate of the testator shall (as be- 
tween such estate and the legatee) make good such 
payments or a proportion of them up to the day of 
his death. 


Illustration. 


A bequeaths to B a house, in respect of which 365 
rupees are payable annually by way of rent, A pays his rent 
ut the usual time, and dies 25 days after. A’s estate shall 
make good 25 rupees in respect of the rent. 


157. In the absence of any direction in the Will, 

Kxoneration of spe- Where there is a specific bequest 
_ le degatee’s stock of stock in a Joint Stock Com- 
eae Stock Com- pany, if any call or other pay- 

ment is due from the testator at 
the time of his death in respect of such stock, such 
call or payment shall, as between the testator’s 
estate and the legatee, be borne by such estate ; 
but if any call or other payment shall, after the 
testator's death, become due in respect of such stock, 
the same shall, as between the testator’s estate and 
the legatee, be borne by the legatee if he accept the 
bequest. 

See 2 Jarm. Wills, 597. 

This seems to be nearly the rule now established in England b 
Romilly M. 2R., in Armstrong v. Burnet, 20 Beay. 424, (Illustration }), 
and Addams v. Ferick, 26 Boay. 384, (which suggested Illustration ¢), 
and by Kindersley V. C. in Day v. Day, 1 Drew. & 8. 262, who 
nays, uf the matter “were res mftegra, I should say generally that the 
specitic legatee must pay the calls made subsequently to the testator’s 
death.” 

“If he accept the bequest." Where the person named as legatee 
repudiates the legacy he cannot of course be subjected to any of the 


liabilities attaching to the testator's interest (Moffett v. Bates, 3 Sm. 
& Gill, 468). 


Illustrations. 
(a) A bequeathed to B his shares in a certain railway. 


At A’s death there was due from him the sum of 5l. in 
respect of each share, being the amount of a call which 
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had been duly made, and the sum of 5s. in respect of each 
share, beiog the amount of interest which had accrued due 
in respect of the call. These payments inust be borne by A’s 
estate. 

(b) A has agreed to take 50 shares in an intended 
Joint Stock Company, and has contracted to pay up 51. in 
respect of each share, which sum must be paid befure his 
title to the sharcs can be completed. A bequeaths these 
shares to B. The estate of A must make good the psyments 
which were necessary to complete A’s title. 

(c) A bequeaths to B his shares in a certain railway. 
B accepts the legacy. After A's death, a call is made in 
respect of the shares. B must pay the call. 

(a) A bequeaths to B his shares in a Joint Stock 
Company. B accepts the bequest. Afterwards the affairs 
of the Company are wound up, and each shareholder is 
called upon for contribution. The amount of the contribu- 
tion must be borne by the legatec. 

(e) <A isthe owner of ten shares in a Railway Com. 
pany. Ata meeting held during his lifetime a call is made 
of 3/ per share, payable by three instalments. A be- 
queaths his shares to B, and dies between the day fixed 
for the payment of the first and the day fixed for the pay- 
ment of the second instalment, aod without having paid the 
first instalment. A’s estate must pay the first instalment, 
and B, if he accepts the legacy, must pay the remaining 
instalments. 


PART XXIII. 
Of Bequests of Things described in general Terms. 


158. If there be a bequest of something de- 

Pequest: oe’ thing scribed in gencral terms, tlie 
described in general executor must purchase for thie 
eCrInE: legatee what may reasonably be 
considered to answer the description. 


Illustrations. 


(a) <A bequeath: to Bu pair of carriage horses, or a 
diamond ring. The executor must provide the legatee with 
such articles, if the state of the assets will allow it. 

(b) A bequeaths to B “ Ais pair of carriage horses.” 
A had no carriage horses at the time of his death. The 
legacy fails. 

1 Atk. 416 n. 
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PART XXIV. 
Of Bequests of the Interest or Produce of a Fund. 


159. Where the interest or produce of a fund is 

Bequest of the in- bequeathed to any person, and 
terest or produce of 8 the Will affords no indication of 
fae: an intention that the enjoyment 
of the bequest should be of limited duration, the 
principal as well as the interest shall belong to the 
legatee. 


Was. Exors. 1074. 
Tlustrations. 


(a) <A bequeaths to B the interest of lis 5 per cent. 
promissory notes of the Government of India. There is no 
other clause in the Will affecting those securities. B is 
entitled to A’s 5 per cent. promissory notes of the Govern- 
ment of India, 

(b) <A bequeaths the interest of his 54 per cent. promis- 
sory notes of the Government of India to B for his life, and 
after lis death to C, 3B is entitled to the interest of the 
notes during his life, and C is entitled to the notes upon b’s 
death. 

(ec) A bequeaths to B the rents of his lands at X. B 
1s entitled to the lands. 


As to Illustration (e) a devise of the rents and profits of land has 
always passed the land itself both at law and in equity, Co. Litt, 4 b.: 1 
Jarm. Wills, 756, and since the Wills Act such a devise would pass the 
whole estate vested in the testator (Nichols v. Hawkes, 10 Hare, 
S44, 345). 


PART XXAXY. 
Of Bequests of Annuities. 


160. Where an annuity is created by Will, the 

Annuity created by legatee is entitled to receive it 
ae Lhasa ‘ite for his life only, unless a contrar 
ee Arte bein tered Intention appears by the Will. 
Will. And this rule shall not be varied 
by the circumstance that the annuity is directed 
to be paid out of the property generally, or that a 
sum of money is bequeathed to be invested in the 
purchase of it. 
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Illustrations. 


(a) A bequeaths to B 500 rupees a year. B is entitled 
during his life to receive the annual sum of 500 ru 

(6) A bequeaths to B the sum of 500 rupees monthly. 
B is entitled during his life to receive the sum of 500 rupees 
every month. 

(c) A bequeaths an annuity of 500 rupces to B for life, 
aud on B’s death to C. Bis entitled to an annuity of 500 
rupees during his life. C, if he survives B, is entitled to an 
annuity of 500 rupees from B's death until his own death 


Yates v. Maddan, 3 Mac. & G. 532: Blewitt v. Roberts, Cr. & P. 274. 


Hawk. 125—129: 2 Jarm. Willa, 373: Wms. Exors. 1073. So in 
England a bequest of an annuity not existing before to A, sumpliciter, 
is prima facie for life only (Hawk. 1235). 

ut where a personal annuity is given to A during the life of B, if 
A die in B's life-time the annuity docs not expire, but goes to A's 
representative (Savery v. Dyer, Ainb, 139). 
where the testator directs his representatives to acgregate and 
appropriate a portion of his property the interest or produce of which 
is to be paid as the annuity, the annuity he ed the corpus so ap- 
ropriated, and the corpus passing by the bequest of the annuity (see 
Beet 159), the annuity may be said to be perpetual (see Letty. Randall, 
2DeG. F. & J. 392). Thus a gift of “ Rs. 20,000 a year being part 
of the moneys I have in Bank of Bengal shares,” (Jtawlings v. Jen- 
nings, 13 Ves. $9), or a bequest of Rs. 1,600 per annum, (hat ts fo say 
the interest of Hs. 40,000 of my 4 per cent. Government Paper 
(Stretch v. Watkins, 1 Mad. 253) would give the legatce a perpetual 
annuity. 

T he Section is somewhat Iess favourable to the annuitant than the 
English law, for in England where a particular sum is bequeathed to be 
invested in the purchase of an anuuity the annuitant is entitled (in the 
absence of any contrary direction) to a perpetual annuity, or (what comes 
to the same thing) to the particular sum so invested (see Rosa v, Borer, 
2 Jo. & IL. 472: Kerr v. Muddlesez Hospital, 2 D. M. G. 576). 


161. Where the Will directs that an annuity 

Period of vesting Shall be provided for any per- 
where Will directs that s0n out of the proceeds of pro- 
an annuity be pro 3 
aaed out of the bro. PeTty, OF out of property gene 
ceeds of property, or rally, or where money 18 be- 
oe of property gene- queathed to be invested in the 
rally, or where money ° 
ie bequeathed to be in- PUrchase of an annuity for an 
vested inthe purchase person, on the testator’s deat 
of an eanully: the legacy vests in interest in 
the legatee, and he is entitled at his option to have 
an annuity purchased for him, or to receive the 


money appropriated for that purpose by the Will 
Wms. Exors. 1076: 1 Jarm. Wills, 367. 
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Illustrations. 


(a) <A by his Will directs that his executors shall out of 
his property purchase an annuity of 1,000 rupees for B. B 
is entitled at his option to have an annuity of 1,000 rupees 
for his life purchased for him, or to receive such a sum as 
will be sufficient for the purchase of such an annuity. 


Palmer y. Craufurd, 3 Swanst. 417, 488. 


(b) A bequeaths a fund to B for his life, and directs that 
after B’s death it shall be laid out in the purchase of an 
annuity fur C. Band C survive the testator. C dies in 
B’s lifetime. On B’s death the fund belongs to the re- 
presentative of C. 


Bayley v. Bishop, 9 Ves. 6: Day v. Day, 1 Drew. 569. So in 
England it makes no difference whether it be a bequest of a specified 
gum to alae an annuity, or a direction to purchase an annuity of a 
specified amount (Yates v. Compton, 2 P. W. 308). 


162. Where an annuity is bequeathed, but the 

Abatement of an- assets of the testator are not 
nuity. sufficient to pay all the legacies 
given by the Will, the annuity shall abate in the 
same ip dacs as the other pecuniary legacies 
given by the Will. 


The annuity is a general rel hs Therefore, as between annuitants and 
legatees, there is no priority where there is a deficient estate, but both 
must abate proportionably. The principle equally applics whether the 
annuity commences immediately on the death of the testator or at a 
future period (Innes v. Mitchell, 1 Phill. 716), or whether the legacies be 
immediate or on the death of the annuitant (Street v. Street, 2 N. R. 56). 
If annuities abate with reference to other legacies, they must of course 
abate between themselves (Wms. Exors. 1231). 


163. Where there is a gift of an annuity anda 

Where there isa git residuary gift, the whole of the 
ofan annuity, andare- annuity is to be satisfied before 
siduary gilt, the whole 5 . ; 
of the annuity to be ny part of the residue is paid 
first satisfied. to the residuary legatee, and, if 
necessary, the capital of the testator’s estate shall 


be applied for that purpose. 
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PART XXVI. 
Of Legacies to Creditors and Porttoners. 


164. Where a debtor bequeaths a legacy to his 

Creditor prima facie creditor, and it does not appear 
eatitled'ts legacy el from the Will that the legacy is 
as debt. meant as a 8suatisfaction of the 
debt, the creditor shall be entitled to the legacy as 
well as to the amouut of the debt. 


“We have departed from the English law,” say the Commissioners, 
“ where its provisions appeared to us to be objectionable in themselves, 
or especially inapplicable to India. Above all things we have simed 
at giving effect to the ak meaning of the words of the testator, with- 
out endeavouring to do or to say for him that which he has not done 
or said for himself. We have accordingly discarded [Sec. 164] the 
rules by which the English Courts are compelled to presume, in the 
absence of any intimation of a contrary intention, that when a debtor 
bequeaths to his creditor a legacy oe to or exceeding the amount 
of his debt, the legacy is meant by the testator to be a satistaction of 
the debt ; that when a parent (Sec. 165] who is under a legal obliga- 
tion to provide a portion for his child fails to do so, and afterwards 
becueaihe alegacy to the child, the legacy ix meant as a satisfaction 
or fulfilment of the obligation. We have in hke manner discarded 
[See. 166] the rule of English law, that where a father bequeaths a 
legacy to a child, and afterwards advances a portion for that child, he 
thereby redeems the legacy. We have endeavoured so to frame the 
law in this respect as to prevent the occasion from ever arising, which 
in England requires a nice balancing of judgment, the exercive of large 
discretion, the prosecution of a difficult inquiry, and the admission of 
parol evidence of the intentions of testators.” 

As to the English law, see Wins. Exors. 1167. 


165. Where a parent who is under obligation 

Child: prima: fare by contract to provide a portion 
entitled to legacy as fora child, fails to do so, and 
well asperuen: afterwards bequeaths a legacy 
to the child, and does not intimate by his Will that 
the legacy is meant as a satisfaction of the portion, 
the child shall be entitled to receive the legacy as 
well as the portion. 


As to the English law, see Wms. Exors. 1170. 
Illustration. 


A, by articles entered into in contemplation of his 
marrisge with B, covenanted that he would pay to each 
of the daughters of the intended marriage a portion of 
20,000 rupees on her marriage. This covenant having been 
broken, A bequeaths 20,000 rupees to each of the married 
daughters of himself and B. The legatees are entitled to 
the Benen of this bequest in addition to their portions. 
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166. No bequest shall be wholly or partially 
adeemed by a subsequent pro- 


No ademption by sub- age 
requent arvanion for vision made by settlement or 
legatee, otherwise for the legatee. 
Illustrations. 


(a) A bequcaths 20,000 rupees to his son B. He after- 
wards gives to B the sum of 20,000 rupees. The legacy 
is not thereby adeemed. 

(b) A bequceaths 40,000 rupees to B, his orphan niece, 
whom he had brought up from her infancy. Afterwards, 
on the occasion of B’s marriage, A settles upon her the 


suum of 30,000 rupees. The legacy is not thereby diimi- 
nished. 


Asto the English law, see Wms. Exors. 1200: Hargreaves v. 
Pennington, 10 Jur. N. $8, 884. 


PART XXVII. 
Of Election. 


167. Where a man, by his Will, professes to 

Circumstances in iSpose of something which he 
which lection takes has no right to dispose of, the 
psc: person to whom the thing be- 
longs shall elect either to confirm such disposition 
or to dissent from it, and in the latter case he shall 
give up any benefits which may have heen provided 
for him by the Will. 


The principle of this rule is that a person who accepts a benefit 
under an instrument, must adopt the whole, giving full effect to its 
rovisions and renouncing every right inconsistent with it (Wms. 
nxors, 1299). To accept the benefit while he declines the burthen is 
to defraud the design of ihe donor (1 Swanst. 396 n.) 

Election may be either express or implied. ‘ The enquiry as to 
what acta or acquiescence constitute an implied election must be 
decided rather by the circumstances of the case than by any general 
principle. The questions are, whether the parties acting or acquiescing 
were aware of their rights; whether they intended election ; whether 
they can restore the individuals affected by their claim to the same 
situation as if the acts had never been performed; or whether these 
se GU are precluded by lapse of time’ (Wms, Exors. 1306). 

The latter part of this Section satisfactorily settles for India the 
question whether the election to take against the Will necessitates 
relinquishing the benefit given by it in fofo, or only imposes an obli- 
jue to indemnify the claimapts whom it disappoints (see Wms. 

wxurs 1307). 
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To raise a case of election, the intention as manifested by the Will 
iteelf must be clear and decisive ; for ifthe testator’s expressions will 
admit of being restricted to pre erty belonging to or disposable by 
him, the inference will be that he did not mean them to apply to that 
on which he had no disposing power (1 Jarm. Wills, 425, and see 
Whitley v. Whitley, 31 Beav. 173). 

“By his Will,” #e¢. upon the face of his Will: parol evidence is 
inadmissible for the purpose of shewing the testator's intention to dis- 
pose of property not his own (Stration v. Best, 1 Ves. Jun. 


168. The interest : relinquished shall devolve 

- - asif it had not been disposed of 

bapesy relincuiibed by by the Will in favour of the le- 

the owner. gatee, subject, nevortheless, to 

the charge of making good to the disappointed lega- 

tee the amount or value of the gift attempted to be 
given to him by the Will. 


169. This rule will apply whether the testator 

Testator's belief as F0CS or does not believe that 
to his ownership imma- Which he professes to dispose 
terial. by his Will to be his own. 


It is impossible to know with certainty that the testator would not 
have made the disposition, had he been accurately acquainted with the 
title, and “nothing can be more dangerous than to speculate upon what 
he would have done, if he had known one thing or another” (1 Jarm. 
Wills, 417, citing Sir R. P. Arden in 2 Ves. Jun. 370.) 


Illustrationa. 


(a) The farm of Sult&npur was the property of C. A 
bequeathed it to B, giving a legacy of 1,000 rupees toC. C 
has clected to retain his farm of Sulténpur, which 1s worth 
800 rupees, CU forfeits his legacy of 1,000) rupees, 
of which 800 rupees goes to B, and the remaining 200 
rupees falls into the residuary bequest, or devolves accord - 
ing to the rules of intestate succession, as the case may be, 

(1) A bequeaths an estate to Bin case B's elder brother 
(who is married and has children) shall leave no issue living 
at his death. A also bequeaths to C a jewel, which belongs 
to B. Bust elect to give up the jewel, or to lose the es- 
tate. 

(c) A bequeaths to B 1,000 rupees, and to Can estate 
which will under a settlement belong to Bif his elder brothes 
(who is married, and has children) shall leave no issue living 
at his death. B must elect to give up the estate, or to lose 
the legacy. 

This and Illustration (5) shew that the doctrine of election is 
applicable to contingent interests. 

(d) A, a person of the age of 18 domiciled in British 
India, but owning real property in England, to which C is 
heir-at-law, bequeaths a legacy to ©, and sulject thereto 


K 
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devises and bequeaths to B“ all his property, whatsoever and 
wheresoever,” and dies under 21. The real property in 
England does not pass by the Will. C may claim his 
legacy without giving up the real property in England. 

Cary v. Askew, 1 Cox, 241: Hearle v. Greenbank, 3 Atk. 695, 715. 

‘The real property in England does not pass by the Will because A, 
by English ine. is an infant and therefore incapable of making a Will, 
and succession to immoveable property is regulated by the dex loci ret 
site (see Comm. on Sec. 4, supra, p. 6). 

In order to raise a case of election there must be a personal compe- 
tency on the part of the author of the attempted disposition, as the 
doctrine is founded on intention, which supposes such competency 
(1 Jarm. Wills, 418). 

How is the lezatee to obtain knowledge “ of those eircumstances 
which would influence a reasonable man in making an election?” In 
England a party bound to elect is entitled first to ascertam the value 
of the funds and for that purpose may sustain a bill to have all necessary 
accounts taken (Wms, Exors. 1307). Here in the High Courts such s 
Kult may be brought; but in the Mofussil, unless perhaps by Sec. 181 
of Act VITIT of 1859, no provision seems made for such a case by the 
Code of Civil Procedure or otherwise. 

Until the expiration of the two years—the limitation of this period 
is novel but likely to be useful—it is submitted that a person having 
elected under a misconception is entitled to make a fresh election 
(Kidney vy. Coussmaker, 12 Ves. 136.) 


170. A bequest for a man’s benefit is, for the 
Request. for a man's purpose of election, the same 


henefit how regarded for thing as a bequest made to 
the purpose of clection. ~~ ue 


Lllustration. 


The farm of SultAnpur Khurd being the property of B, A 
bequeathed it to C; and bequeathed another farm called 
Sulta4npur Buzurg to his own executors, with a direction 
that it should be sold, andthe proceeds applied in pay- 
ment of B’s debts, B must elect whether he will abide 
by the Will, or keep his farm of Sult4npur Khurd in op- 
position to it. 


A person deriving a 171. A person taking no 
bencht indirectly not benefit directly under the 
put to his clection. Will, but deriving a benefit un- 


der it indirectly, is not put to his election. 
Wms. Exors. 1300, 1301. 
Illustration. 


The Jands of sags are settled upon C for life, and 
after his death upon D, his only child. A bequeaths the 
lands of Sult4npur to B, and 1,000 rupees to C. C dies in- 
testate, shortly after the testator, and without having made 
any election. D takes out administration to C, and as ad- 
ministrator elects on behalf of C's estate to take under the 
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Will. In that capacity he receives the legacy of 1,000 
rupees, and accounts to B for the rents of the lands of Sul- 
tAopur which accrued after the death of the testator and before 
the death of C. In bis individual character he retains the 
lands of Sult4npur in opposition to the Will. 


A person taking un- 172. <A person who in his 
der a Will in bis in- individual capacity takes a be- 


dividual capacity, 
in another character efit under the Will, may in 


elect to take in oppo- another character elect to take 
see in opposition to the Will. 


Tllustration. 


The estate of Sult4npur is settled upon A for life, and 
after his death upon B. A leaves the estate of Sult&upur 
to D, and 2,000 rupees to B, and 1,000 ee to C, who is 
B’s only child. B dies intestate, shortly after the testator, 
without having made an election, C takes out administra- 
tion to B, and as administrator elects to keep the estate of 
Sult4npur in opposition to the Will, and to reliuquish the 
legacy of 2,000 rupees. C may do this, and yet claim his 
legacy of 1,000 rupees ucder the Will. 


Exception to the six last Rutles.—Where a parti- 
cular gift is expressed in the Will to be in lieu of 
somcthing belonging to thelegatee, which is also in 
terms disposed of by the Will, if the legatee claims 
that thing, he must relinquish the particular gift, 
but he is not bound to relinquish any other benefit 
given to him by the Will. 


Illustration. 


Under A’s marriage settlement his wife is entitled, if she 
survives him, to the enjoyment of the estate of SultAnpur 
during her life. 

A by his Will bequeaths to his wife an annuity of 2001. 
during her life, in lieu of her interest in the estate 
of Sul anu: which estate he bequeaths to his sun. He also 
givee his wife a legacy of 1,0002 The widow elects to take 
what she is entitled to under the settlement. She is bound 
to relinquish the annuity, but not the legacy of 1,0001. 


173. Acceptance ofa benefit given by the Will 
When acceptance of constitutes an election by the 
a as < legatee to take under the Will, 
tion to take under the if he has knowledge of his right 


Will. to elect, and of those circum- 


stances which would influence the Judgment of a 
reasonable man in making an election, or if he 
waives inquiry into the circumstances. 

1 Jarm. Wills, 441: Worthington v. Wiginton, 20 Beav. 67. 


Illustrations. 


(1) A is owner of an estate called Sult4npur Khurd and 
has a life interest in another estate called Sult4upur Buzurg 
to which, upon his death, his son B will be absolutely 
entitled, The Will of A gives the estate of Sultanpur 
Khurd to B, and the estate of Sult4upur Buzurg to C. 
Bh, in ignorance of his own right to the estate of Sultanpur 
Buozurg allows C to take possession of it, and enters into 
possession of the estate of Sultaénpur Khurd. B has not 
confirmed the bequest of Sulténpur Buzurg to C. - 

(b) B. the eldest son of A, 1s the possessor of an estate 
called Sulténpur. A bequeaths Sultanpur to C, and to B 
the residue of A’s property. 8B, having been informed 
by A’s executors that the residue will amount to 5,000 rupees, 
allow C to take possession of SultAupur. He afterwards 
discovers that the residue does not amount to more than 
500 rupees, B has not confirmed the bequest of the estate 
of Sultanpur to C. 

174, Such knowledge or waiver of inquiry 

Presumption arising Shall, in the absence of evidence 
from enjoyment by to the contrary, be presumed if 
legate for two years. — the legateo has enjoyed for two 
years the benefits provided for him by the Will with- 
out doing any act to express dissent. 

It would seem that in case cither of the subject-matters of election is 
reversionary, the two years will not begin to run until the reversion 
falls in: see Padbury v. Clark, 2 Mac. & G. 298. 


As to how fur the gain or loss to the person called on to elect is to 
weigh in presuming election, see Hurris v. Watkins, 2K. & J. 473. 


175. Such knowledge or waiver of inquiry may 

Confirmation of be. De inferred from any act of the 
quest by uct of lega- legatce which renders it impossi- 
ble to place the persons interest- 
ed in the subject-matter of the bequest in the same 
condition as if such act had not been done. 

Illustration. 

A bequeaths to B an estate to which C is entitled, and 

to U a coal mine. © takes possession of the miue, and 


exhausts it. He has thereby confirmed the bequest of the 
estate to B. 


( 133.) 


176. If the legatee shall not, within one year 
When testator’s ree otter the death of the testator, 
presentatives may call signify to the testator’s represen- 
upon legatee to elect. ~~ tatives his intention to confirm 
or to dissent from the Will, the representatives 
shall, upon the expiration of that period, require 
Effect of non-com. im to make his election ; and if 
pliance with their ree he does not comply with such re- 
Ghest within a reasen- quisition within a reasonable 
time after he has received it, he 
shall be deemed to have elected to contirm the Will. 
177. Incase of disability the election shall be 
Postponement of elec. Post poned until the disability 
tion in case of disabili- ceases, or until the election shall 
Y: be made by somo competent au- 
thority. 

The doctrine of election is applicable to cases of appointinent under a 
power, so that if one having a special power, by bis Will, gives benefits 
vut of his own property to the objects of the power, and appoints the 
subject of the power to strangers, the former will be obliged to elect 
in favour of the latter (1 Jarm. Wills, 421). 

The Act leaves unnoticed a ditheult class of cases which will proba- 
bly be of als baa occurrence, at least when the testamentary part of 
it is made applicable to Hindiis. I mean those in which the testator and 
the person against whom the election ig sought to be raised have each 
an undivided share, or some partial and limited interest, in the property, 
and in which therefore the question is not simply whether the testator 
referred to particular property, but whether he imtended the bequest to 
comprise such property inclusive of the tterest of his co-owner (1 Jarm. 
Wills, 428: see cases there cited, to which add Muller v. Thurgood, 
12 W. R. 660, and Jn re Bidwell, 8 1. T. N.S. 107). 

Ifa testator having un estate subject to an incumbrance, simply be- 
queaths the estate without 6a ing nore, he is taken to mean the estate 
tu its actual condition: and the incumbrancer to whom other benefits 
are given by the Will, is not in such a case put to his election; still 
less if the beneficiary be entitled only to participate in the incumbrances 


with others to whom no benefit is given by the Will (1 Jann. Wills, 
429, citing Stephens v. Stephens, 3 Drew. 697: 1 De G. & J. 


PART XXVIII. 
Of Gifts in Contemplation of Death. 


178, A man may dispose, by gift made in con- 
Property transferable templation of death, of any move- 
by gift made in con-- able property which he could 
dispose of by Will. A gift is 
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When a gift is mid 881d to be made in contenipla- 
to be made incontem- tion of death where a man who 
plation of death. is ill and expects to die shortly 
of his illness, delivers to another the possession of 
any moveable property to keep as a gift in case the 
donor shall die of that illness. 
a Such a gift may be ..... wou 

When it fails. by the giver. ‘It does not take 
effect if he recovers from the illness during which 
it was made ; nor if he survives the person to whom 
it was made, 


Such gift resumable. 


sue vuUrUan . MUwry mq. Jur. ar, 606: 1 S ence E ‘ 
.912: Ward vy. Turner, | Wh. & T.L.C. : : 


Illustrations. 


(a) A being ill, and in expectation of death, 
to B, to be retained by him in case of A’s death — 
A watch. 
A bond granted by C to A. 
A Bank Note. 
Government India endorsed 


A Bill of Exchange endorsed in blank. 

Certain mortgage deeds, 
A dies of the illnessduring which he delivered these articles 
B is entitled to— 

The watch. 

The debt secured by O’s bond. 

The Bank Note. 

_ —--- Of the Governmen i 
sill of Exchange. ee 
The money secured by the mortgage deeds. 


Duffield v. Elwes | Bi. N, R. 498. 


(b) A being ill, and in expectation of death, delivers to 
B the key of a teunk, or the key of a warehouse in which 
goods of bulk belonging to A are deposited, with the inten- 
tion of giving him the control over the contents of the 
trunk, or over the deposited goods, and desires him to 
keep them in case of A’s death. A dies of the illness 
during which he delivered these articles. B is entitled to 
the trunk and its contents, or to A’s goods of bulk in the 


garahnnaa 
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(c) A being ill, and in expectation of death, puts aside 
certain articles in ahs parcels, and marks upon the 
parcels respectively the names of Band C. The parcels are 
not delivered during the life of A. A dies of the illness 
during which he set aside the parcels. B and C are aot 
entitled to the contents of the parcels. 


Burns v. Markham, 7 Taunt. 224. 


The Section states the English law relating to donations morte 
causd. The Act, like the English law (Wins. Exors. 686) says, 1--tbat 
the gift must be with a view to the donor's death; 2—that it must be 
conditioned, expressly or by implication, to take effect only on the 
donor's death by his existing illness, and 3—that there must be a deli- 
very of the subject. 

A donation mortis caused differs from a legacy in two respects. It 
need not be proved, and the executor's or administrator's consent 1s 
unnecessary. It resembles a legacy in two respects: it is ambula- 
tory and revocable during the testator's life, and it is liable to the 
testator's debts upon deficiency of assets. 

If the donor does not resume the gift he cannot revoke it by Will, 
for on his death the gift becomes complete, but it has deen held in 
England that it may be satisfied by a legacy. 

The mention in Lineivetion (a) of the bill of exchange endorsed in 
blank may be thought to shew that the Legislature intended that where 
no property is transferred by delivery of the subject, there can be no 
valid donalto mortis causd, and that, for example, Jills of Exchange and 
Promissory Notes not payable to bearer could not be the subject of such 
a donation. But it appears to the writer that the introductory words 
of the Section are wide enough to shew that it will be sufficient if the 
property so far pass by the delivery of the jnatrument as to entitle the 
donee to the axsistance of the Court to make the donation complete 
(Wins. Exors. 694: Veal vy. Veal, 6 Jur N. 8: 627). 

A policy of life-arsurance may be the subject of w donation morta causa 
(Witt v. Amiss, 7 Jur. N.S. 499.) 





PART XXIX. 
Of Grant of Probate and Letters of Adiminis- 


tration. 
Character and pro- #79. The executor or admi- 
perty ofexecutororad- nistrator, as the case may be, of 
boinistrator aa cuch- a deceased person, is his legal 


representative for all purposes, and all the property 
of the deceased person vests in him as such. 

180. When a Will has been proved and depo- 

‘Aanikeiction With sited in a Court of competent 
copy annexed of au- jurisdiction, situated beyond the 
thenticated copy of jimits of the Province, whether 
Will proved abrosd. = in the British dominions, or in 
a foreign country, and a properly authenticated 
copy of the Will is produced, letters of administra- 
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tion may be granted with a copy of such copy 
annexed. 

Probate to ‘be grant: 181. Probate can be granted 
ed to executor appoint- only to an executor appoiated 


ed by Will. by the Will. 


Wms. Exors. 287. 

But semble this would not preclude the granting of probate to a 

rson nominated as executor by the legatees (Wms. Exors. 214), or 
fy other persons appointed executors (Jackson v. Paulet, 2 Robert. 344: 
Wms. Exors, 216). And where a testatrix concluded her Will thus: 
“T must beg A to appoint some one to see this my Will executed: 
Weld that A might appoint himself, and the Court granted probate to 
him (Hyder, 28. & T. 127). 


ie express = - 182. The appointment may 
be express or by necessary 
implication. 
Illustrations. 


(a) A wills that C be his executor if B will not; B is 
appointed executor Ly implication. 

Wins. Exors. 211. 

(b) <A gives a Jegacy to B and several legacies to other 
persons, among the rest to his daughter-in-law, C, and adds, 
“ but should the within-named C be not living, I do constitute 
and appoint B my whole and sole executrix.” C is appoiuted 
executrix by implication. 


Naylor v. Stainsby, 2 Ca. t. Lee, 54. 


(c) A appoints several persons executors of his Will and 
Codicils, and bis nephew residuary legatee, and in another 
Codicil are these words :—‘“I appoint my nephew my resi- 
duary legatee to discharge all lawful demands against my 
Will and Codicils, signed of different dates” The nephew 
ig appointed an executor by implication. 

Grant v. Leshe, 3 Phillim. 116. 


Other Hlustrations are— 
(d) A makes B or C his executors, they shall both be executors, or 
being construed and (Godolph. cited Wms. Exors, 211). 

) A supposing his brother B to be dead, in his Will says, ‘as my 
brother B is dead ake C my executor.’ If B is alive he shall be 
executor (Godolph. cited Wms. Exors. Bae 

(f) Anames his wife his executrix and B to assist her. B is appoint- 
ed executor by implication ( Powell v. Stratford, cited 3 Phillim, 118) 

(x) <A writes a letter (aul executed as a Will) to B stating the 
amount of her property and how she wished it to be disposed of, and 
concluding thus “ I know of nothing else, my dear H, to trouble you with, 
and trust that this will not involve you in much.” L is appointed executor 
by implication. (Martha Afanly, 3 Sw. & T. 56). 

But a direction to B to pay the testator’s debts out of a particular 
fund ia deat irae Ne Aaa na him ex diag even though the 
testator at that fund 3s the ty he possesses (Zoom 
13 W. B. 106). a ae ad oad ae 


for where all the property is left to a trustee on trust for a specific 
purpose, and no executor is named in the Will, is such trustee enti ed 
to probate (Joaes, 28. & T. 155). 
An executor appointed by implication or construction is generally 
talled an executor accerding to the tenor. Wms. Exors. 21). 

_ An executor may be appointed on condition, ¢. g. that he give secu- 
rity to pay the legacies, &c., or that he prove the Will Within a certain 
time after tke testator’s death oe Exors. 220). The testator 
may also limit the time when the person appointed shall begin or 
when he shall cease, to be executor (Wins. Exors. 217), and in such 
tases if the testator does not appoint » person to act before the periud 
limited for the commencement of the office, or after the period limited 
for its expiration, the Court may commit administration to another 
person until there de an executor or after the executorship is ended 
~~, Bxors, 218). 


183. Probate cannot be granted to any person 
Persons to whom pro- Who is a minor or is of unsound 
bate cannot be granted. mind, nor to a married woman 


without the previous consent of her husband. 


This of course does not preclude the appointment of an infant. as 
executor, but if an infant be appointed sole executor, be cannot excreise 
his office during minority, and Section 215 provides that letters cf ad- 
ministration, with the Will annexed, may be granted to the guardian, or to 
such other person as the Court shall think ft, until the infant shall have 
completed the age of 18. 

By the English as well as by the Civil law idiots and Innatics are in- 
capable of being executors (Was. Exors. 207); and if an executor 
become non compos the Court may commit administration to another. 

A married woman by English law cannot take upon herself the office 
of executrix without her husband's consent (Wma Exors. 202), ‘The 
Indian Act, it will be observed, requires his previous consent, 

A corporation aggregate may be named executor, and they appoint 
syndics to receive administration with the Will annexed, Aliens, also, 
may be executors (Wms. Exors. | 


Grant of probateto - 184. When several executors 
several executors si- are appointed, probate may be 
multancously oratdif-  pranted to them all simultancous- 
ereot umes, Ty * 

ly or at different tines. 


Lllustration. 


A is an executor of B’s Will by express appointment, 
and C an executor of it by implication. Probate may be 
granted to A and C at the same time, or to A first aud then 
to C, orto C first and then to A. 


Several persons may be appointed executora in several degrees: 
e. g. the testator may make his wife executrix, but if she will not 
or cannot be executrix then he may substitute his son, if his son 
will not or canoot be executor then he may substitute his brother 
(Wms. Exors, 214: Lane, 33 L. J. Prob. 185). And several executors 
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may be appointed with power to the survivor or survivors to appoint 
aie or anatlied (Wms. Axors. 215, and see Moss v. Bardswell, 6 Jur, 


7 A 7 “executor, as we see from Section 239, may be appointed for 
a limited purpose. Thus the testator may make A his executor for 
his property in Bengal, and B for that m Madras, and © for that 
in Bombay. So he may make A his executor for his property in 
India and B for that in England (Wms. Exors 219: Velho v. Leite, 
33 L. J. Prob. 107: Wallich, 38 L. J. Prob, 87). So he may 
make A executor for his immoveable property, B for his debta due to 
him and B for the rest of bis moveable property (Wms. Exors. 219: 
Pulman, 9 Jur, N.S. 1204). 
185. If a Codicil be discovered after the grant 
Separate probate of Of probate, a separate probate of 
Codicil discovered after thatCodicil may be granted to the 
ie aac executor, if it in no way repeals 
Procedure when dif. the appointment of executors 
ferent executors are made by the Will. If different 
appointed by the Codi- executors are appointed by the 
Codicil, the probate of the Will 
must be revoked, and a new probate granted of the 
Will and tho Codicil together. 


From Coote, Prob. p. 32. Langdon v, Rooke, 1 No. Ca. 254: Wm. 
Beatson, 6 No. Ca. 


186. When probate has been granted to several 
Accrual of represent. @Xccutors, and one of them dies, 
ation to survivingexee the entire representation of the 
vane testator accrues to the surviving 
executor or executors. 
Wins. Exors. 224: Smith, 3 Curt. 31. 


187. No mght as executor or legatee can be 
No right as executor eStablished in any Court of Jus- 


or legatee canbeestab- tice, unless a Court of competent 
lished, unless probateor . ae thi ls Peavi 
letters ofadimninistration JUPIS ictlon within the Province 


shall have been granted shall have granted probate of the 
by ® competent Court. Will under which the right is 
claimed, or shall have granted letters of administra- 
tion under Section 180, 


Wrus. Exors. 254, 255. 

And if a Will be made in England and proved there, disposing of 
goods in India, the executor cannot have action on such probate, but 
a to prove the Will here (Wms. Exors, 254). 

‘he usual proof of such grant is the production of the probate or 
letters of administration, The probate, however, merely operates as the 
authenticated evidence, and not as the foundation of the executor's 
title, for be derives all his interest from the Will itself, and the property 
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of the deceased vests in him from the moment of the testator's death 
(Wma, Exors. 225), 


188. Probate of a Will when granted estab- 

Probate establishes Jishes the Will from the death 
the Will trom tes- of the testator, and renders 
tator's death. valid all intermediate acts of 
the executor as such. 


And though he should die after any of these acts done, without prov- 
ing the Will, the acts will stand on But an executor (see Sec. 187) 
cannot maintain suits before probate unless such as are founded on his 
actual possession, as when the subject of the suit has come wrongfully 
from his to the defendant's hands, or when the defendant has acquired 
it by contract with the exccutor (Wms. Exora, 258, 259). The law 
is the same with respect toan executor's grantee. In England, though 
an executor cannot maintain suits befure probate, he may commence 
them and carry them on to the stage at which the production of the 
»robate becomes necessary. And be may give notice of notion for an 
injunction (Newton v. Metropolitan Ry. Co. 1 Drew. & S. 583), and 
arrest a debtor to the estate (Wms, Exors. 260, 261). Here, however, 
it would be otherwise, for the first step in the suit is the present- 
ation of a verified plaint, which must show the character in which the 
plaintiff sues, and all documents on which he relies inust be produced in 
Court when the plaint is presented (Act VIII of 1859, sec, 39). 

On the other hand, if the executor have elected to administer, he may, 
before probate, be sued by the deceased's creditors, whoke righta shall 
not be impeded by the delay (Wms. Exors. 262). So in England, and 
here in the High Courts, the residuary legatee may suc an executor 
before probate fur an account, and to have the assets secured (Blewul v. 
Blewitt, 1 Younge, 541). 


189. Letters of administration cannot be grant- 

Personsto whom let. ed to any person who is a minor 
ters of administration or 18 of unsound mind, nor to 
may BOLO er anion: a marricd woman without the 
previous consent of her husband. 


See Section 215 as to administration where the sole residuary legatce 
is a minor, 

In England, also, a married woman cannot take administration with- 
out her husband's consent, inasmuch as, amongst other reasons, he is 
required to enter into the administration-bond, which she is incapable 
of doing (Wms. Exors. 391). 

The Act does not exclude an alien from being administrator; nor 
a bankrupt nor an insolvent: otherwise in England as to bankrupwy 
(Hills v, Afills, 1 Salk. 36). Insolvency, too, in the late Supreme Court 
disqualified for administration (Mary Jackson, Morton Dec. 2d. ed. 26). 


190. No right to any part of the property 
Noright tointestate’s Of a person who has died intes- 
sroperty can be estab- tate can be established in any 
hoe soir =" Court of Justice, unless letters 
. , acompetent of administration have first been 
Court. granted by a Cuurt of com- 
petent jurisdiction. 
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In reading this Section regard must be had to Section 830 and 
the powers which it saves to the Administrator General. Act VIII of 
1855, Sections 43, 44, authorizes that Officer, in cases where the de- 
ceased's effects do not exceed Rs. 500, to grant to any person claiming 
to be entitled to a principal share of the effects, a certificate entitlin 
him to receive the sum or security therein mentioned; and any sack 
certificate, with a receipt by the certificate-holder, shall be a full dis- 
charge for the payment or delivery of such sum or security. And Act 
X XVI of 1860, Section 2, provides that if in cases falling within Sec- 
tion 43 of Act VIII of 1855 no person claiming to be entitled to a 

rincipal share shall witbin three months obtain such certificate or 
letter of administration, the Administrator General may administer 
the estate without letters of administration. If the Administrator 
General be unwilling to administer, he may grant a certificate toa 
creditor. See iene Bections in extenso, infra, 


191. Letters of administration entitle the ad- 

Been. iat: ede ministrator to all rights belong- 
letters of administration ng to the intestate as effectu- 
entitle administratorto ally as if the administration 
untealotee Ene had been granted at the mo- 
ment after his death. 

192. Letters of administration do not render 

Actsof administrator Valid any intermediate acts of 
not validated by letters the administrator, tending to 
Shean aa: the diminution or damage of 
the intestate’s estate. 


See per Parke B.. Morgan v. Thomas, 8 Exch. 302. 


193. When a person appointed an executor 

Grant of administra. 0@S not renounced the exccutor- 
tion where executorhas ship, letters of administration 
mob Fenuunicen shall not be granted to an 
other person until a citation has been issued, 
calling upon the executor to accept or renounce 
his executorship ; except that when one or more 
of several executors have proved a Will, the Court 
may, on the death of the sur- 
vivor of those who have proved, 
grant letters of administration without citing those 
who have not proved. 


See Wms. Exors. 241 : Coote, Prob. 182. 


194. The renunciation may be made orally 
Form and effect of im the presence of the Judge, 
renunciation of execue OF by & writing signed by the 
aa person renouncing, and when 


Exception. 
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made shall preclude him from ever thereafter ap- 
plying for probate of the Will appointing him 
executor. 

See Wms. Exors. 247. 

A letter to the Judge will be sufficient: Broker v. Carter, Cro. Eliz. 


92: Boyle, 33 L. J. Prob. 109. Or, apparently, the renunciation by 


a person duly authorised by a power of attorney to renounce, see 
Rosser, 33 L. J. Prob. 155. 


An executor cannot in part refuse. He must refuse entirely, or not 
at all. Nor can he renounce after probate ( Veiga, 32 L. J. Prob. 9). 


An agreement to renounce is not recognised ( f/argreaves v. Wood, 32 
L. J. Prob. 8). 


In England a renouncing executor is incapable of being at any time 
after the grant of administrahon cum leslamento annero admitted to the 
executorship. But he may at any time before the grant of such 
adininistration retract his renunciation (Wms. Exors. 248). 

105. If the executor renounce, or fail to accept 
the executorship within the timo 
Procedure whereexe- ,-_ - 
cutor renounces or fails limited for the acceptance or 
to accept within the refusal thereof, the Will may be 
neInveD: proved and letters of adminis- 
tration with a copy of the Will annexed, may be 
granted to the person who would be entitled to 
administration in case of intestacy. 

If no such person appear and entitle himself to a grant of adminia- 

tration, or if a person so entitling himself fail to give the requisite 


security, the Court shall grant letters of administration to the Adimi- 
nistrator General (Act VIII of 1855, Section 17). 


196. When the deceased has made a Will, but 

Grant of administra. a8 not appointed an executor, 
tion to univeraal or or when he has appointed an 
Eeaicuary: Teeates: executor who is legally incapable 
or refuses to act, or has died before the testator, 
or before he has proved the Will, or when the 
executor dies after having proved the Will but 
before he has administered all the estate of the 
deceased ; an universal or a residuary legatee may 
be admitted to prove the Will, and letters of ad- 
ministration with the Will annexed may be granted 
to him of the whole estate, or of so much thereof 
as may be unadmuinistered. 

Wma. Exors. 403, 404. 

The residuary legatee is the testator’s choice : he is the next person 
in his election to the executor. He is, moreover, for obvious reasons 


interested beyond other legatees in effecting a faithful, complete and 
speedy administration of the estate (Coote, Prob. 41). If there are 


several entitled to the residue administration may be granted to any of 
them. In a eae if granted to a widow as one of the residuary legateeg 
it ought, it should seem, to be limited during widowhood (Wms, 
Exors, 404 n). Here, however, this seems unnecessary: see Sec. 275, 

The rule applies though there be no present prospect of any residue, 
or though the residuary legatee is only entitled to the residue in trust. 
(Wms. Exors. 404: Coote, 40). 


197, When a residuary legatee who has a bene- 
, - ficial interest survives the tes- 

Right to administra- ° 
tion of representative tator, but dies before the estate 
Oh a eee residuary has been fully administered, his 
Seats representative has the same 
right to administration with the Will annexed as 
such residuary legatee. 

Wins. Exors. 405. 

But where the residuary legatee is a mere trustee, upon his death 
administration is granted not to his representative, but to such person 


or persons as has or have the beneficial interest in the residue (Wms, 
Exors. 406). 


198. Whenthere is noexecutor and no residu- 
Grant of administrae ry legatee or representative of a 
tion with will annexed yesiduary legatee, or he declines 
oe “residuary OF 18 incapable to act, or cannot 
levatee, nor representa- be found, the person Or persons 
tive of such legatee. = =who would be entitled to the 
administration of the estate of the deceased if 
he had died intestate, or any other legatee having 
a beneficial interest, or a creditor, may be admitted 
to prove the Will, and letters of administration 
may be granted to him or them accordingly. 
Was. Exors. 406. 
The Administrator General's right is preferable to the creditor's 
(Act VIL of 1855, Section 9). 
199. Letters of administration with the Will 
annexed shall not be granted to - 
. any legatee other than an uni- 
to any legatee versal or a residuary legatee, 
7 ~~ a citation has been issued 
published in the manner 
hereinafter mentioned, calling on the next of kin 
tu accept or refuse letters of administration. 
The general rule is, that wherever a party bas a prior title to a grant, 


be must be cited before administration is committed to any other per- 
son (Wras. Exors. 407). 
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200. When the deceased has died intestate, 
Oia oe those who are connected with 
nections by marriage or him either by marriage or by 
en. aac consanguinity, are entitled to 
nemunestaea- obtain letters of administration 
of his estate and effects in the order and according 
to the rules hereinafter stated. 
201. If the deccased has left a widow, adminis- 
Administration tobe ‘ration shall be granted to the 
granted to widow un. Widow unless the Court. shall 
ess Court see cause to ge@ cause to exclude her, either 
Creer on the ground of some personal 
disqualification, or because she has no interest 
in the estate of the deceased. 


Illustrations. 


(a) The widow is a lunatic (a), or has committed adul- 
tery (b), or has been barred by her marriage settlement of all 
interest in her husband’s estate (c); there is cause for 
excluding her from the administration. 

So if she have lived separate from her husband (Lambell v. . 
8 Hagg. 568), or if she has deserted his children to lead an 


immoral life, (Creed, 6 Jur. N.S. 590) : or if she have Leen divorced 
accoruing to foreign law (dtyan v. Ryan, 2 Phillim. 332). 


(6) The widow has married again since the decease of 
her husband ;_ this is not good cause for ber exclusion. 
Webb v. Needham, 1 Add. 494. 


202. If the Judge think proper, he may asso- 

Persons associated Clate any person or persons with 
with widow in admin- the widow in the administretion, 
iatralion: who would be entitled solely to 
the administration if there were no widow. 


Wms. Exors 363: Coote, Prob. 160. 


203. If there be no widow, or if the Court see 
Grant of administra. cause to exclude the widow, it 
tion where no widow, shall commit the administration to 
or widow excluded. = the person or persons who would 
be beneficially entitled to the estate according to 
the rules for the distribution of 

EFONuO: an intestate’s estate ; provided 
that when the mother of the deceased shall be 


Wiliams, 8 Hage. E.R. 217. (4) Pettifer v. James, Banb. 16: 
8. . y ; 449, (c) Walker v. Cariess, 2 Ca. t. Lee, **% 
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one of the class of persons so entitled, she shall 
be solely entitled to administration. 


The right to the administration of the effects follows the right to 
the property in them (Gill, 1 Hagg. 342 : Dadoo Mania, 1 Ind. Jui. 


69, 60). 

ae ee mei paar who stand in 
of equal degree, equally equal degree 0 kindred to the 
entitled to administra- deceased, are equally entitled to 
mee administration. 

205. The husband, surviving his wife, has the 

Right of widower to Same right of administration of 
administration of wife's her estate as the widow hes in 
ne: respect of the estate of her 
husband. 


Of course when the marriage took place under one of the civil dis- 
abilities, such as prior marriage, want of age, idiocy and the like, 
the marriage is void ab initio, and are ee the husband cannot 
be entitled to take out administration (Wins, Exors. 358, 359), 


206. When there is no persun connected with 

Grant of administra. the deceased by marriage or 
tion to a creditor. consanguinity who is entitled 
to letters of administration, and willing to act, 
they may be granted to a creditor. 


But by Act VIII of 1855, Section 9, preference must be given 
to the Administrator General. 

The ground for granting administration to a creditor is that he may 
be enabled to recover his debt. In the late Supreme and present 
High Court of Bengal the grant is made to the princtpal creditor in 
degree, not in sum (Peacock, Mort.6: Kellican, Mort, 12: Vanr- 
citters, Mort. 21). But no such distinction is made in England or 
will be made under this Act. It is indifferent what the amount 
18, except when two or more creditors contend infer se for a 
grant (Coote, Prob. 82). Then the grant should be made to the 
creditor for the largest amount (Lovejoy, Mort. 14. But see Rocke, 
ibid. 3). The creditor should make a declaration of the date on 
which the debt became due, that the Court may see that it is not barred 
by the Act of limitation (Rawlinson v. Burnell, 38. & T. 479). 

In England the Court will not grant to a person who has bought up 
a debt after the intestate's death (Coote, Prob. 83: Day v. Thompson, 
32 L. J. Prob. 193). Otherwise as to the assignee in bankruptcy 
(Downward v. Dickenson, 34 L. J. Prob. 4). 

The Court sometimes grants administration to more creditors than 
one, but it prefers that one should be fixed upon; and if creditors 
contend, and their pretensions are equally balanced, the administration 
will be granted to a third person being a creditor whom they may all 
agree in nominating for that purpose (Coote, Prob. 83). 

The attornies of a creditor to recover a debt are not entitled to 
letters of administration of the goods of the deceased (Frampton, 9 
Jur. N, 8.755). But administration may be granted to the executors 
of a creditor (Jones v. Beytagh, 3 Phillim. 635). 

See too Ardrews v. Murphy 30 L. J. Prob. 57; and for an instance 
of a limited grant to a creditor, Clarkingtun, 10 W. R. 
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2U7. Where the deceased has left property in 
Where deceased has British India, letters of adui- 


left property in British nistration must be granted ac- 
Indias, administration di . 
must be granted accond- COrding to the foreyzoing rules, 


ing to the foregoing although he may have been a 
Deere domiciled inhabitant of a 
country in which the law relating to testate and 
intestate succession differs from the law of 
British India. 


So in England the court of administration is regulated by the (es 
loct ret sila, 1 Jarm. Wills, 2, note ~ 


PART XXX. 
Of Limited Grants. 
(a). Grants limited in Duration. 


208. When the Will has been lost or mislaid 


Probate of copy or since the testator’s death, or 
draft of lost Will, has been destroyed by wrong 
or accident and not by any act of the testator, 
and a copy or the draft of the Will has been 
preserved, probate may be granted of such copy 
or draft, limited until the original or a properly 
authenticated copy of it be produced. 


See Coote, 92, 93: Butts, 2 Spinks, 50. 
As to the verification in such cases, sce infra. 


209. When the Will has been lost or des- 

Probate of contents troyed and no copy has been 
of lost or destroyed made nor the dratt preserved, 
bl probate may be granted of its 
contents, if they can be established by evidence. 


‘ Destroyed,’ +. e. after the testator’s death, or in his lifetime by 

another person without his consent, or by himself without intention. 
Coote, Prob. 93. 
- ‘Evidence :’ this includes parol evidence. The validity of the exe- 
cution must be shewn ss well as the substance or contents of the Will 
(Gardner, 1 Swab. & T. 110). “The witnesses to establish these 
points must be the subscribed witnesses, or the drawer and writer, or 
persons who have read the Will and have made themselves cognizant 
more or less of its tenor. Proof or vehement presumption must be 
adduced that the Will was in existence after the testator's death ; or, if 
that cannot be shewn, that it is impossible that the testator could have 
himself destroyed it, or caused it to be destroyed" (Coote, Prob. 93). 

If a Codicil has been similarly lost or destroyed its contents ma 
be proved in the same manner; and where the contents of a lost will, 
in existence after the testator's death, are unknown, the Court will 

rant administration limited until the vriginal Will be found and brought 
in (Campbell, 2 Hagg. 555). 
7" 
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210. When the Will is in the possession of a 
Probate of copy Person. residing out of the Pro- 
where original exists.) Vinee in which application for 
probate is made, who has refus- 
ed or neglected to deliver it up, but a copy has 
been transmitted to the executor, and it is necessary 
for the interests of the estate that probate should 
be granted without waiting for the arrival of the 
original, probate may be granted of the copy so 
transmitted, limited until the Will or an authenti- 
cated copy of it be produced. 


Coote, Prob. 95: Fipley, 1 Sw. & T. 68. 

In England in such a case the executor should make an affidavit 
shewing the manner in which the Will or Codicil was transmitted, that 
# better or more authentic copy does not exist in Great Britain; and 
thut it is essential or necessary for the interests of the estate that 
probate be forthwith granted withont waiting the arrival of the 
original or a better or more authentic copy ; and if the copy has been 
transmitted Co a person other than the executor, he is required to 
join the executor in the affidavit (Coote, Prob. 95.) 


211. Where no Will of the deceased is forth- 
re , coming, but there is reason to 
dmimistration until belie bh h ° Will j 
the Will be produced. Cleve that there 1s a : Ui in 
| existence, letters of administra- 
tion may bo granted, limited until the Will, or an 

authenticated copy of it, be produced. 


See Coote, Prob. 96: Metcalfe, 1 Add, 343 : Wms. Exors. 448, 449. 


(6.) Grants for the Use and Benefit of others 
having Right. 


212. When any executor is absent from the Pro- 

Administration. with Vice 12 which application is 
the Will annexed, to made, and there is no executor 
Attorney of au absent within the Province willing to 
ove act, letters of administration, 
with the Will annexed, may be granted to the 
Attorney of the absent executor, for the use and. 
bonefit of his principal, limited until he shall ob- 
tain probate or letters of administration granted to 
himself. 

In Roberts, 1S. & T. 64, 2 t was made to the nephew of the 


entitled who, although within the jurisdiction, was of advanced 
hee aa unwilling tu take upon himself the burden of administration. 
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But administration is never granted to A for the use of B when B is 
eed a jurisdiction and able to take the grant (Burch, 2S & 

*, 189). 

It is not necessary that the attorney reside in the Province, pro- 
vided his sureties reside therein (Leeson, 1 Sw. & T. 463). But it 
has been held that ifthe pane al and attorney reside abroad in the 
same place, a grant will refused to the attorney (Conta Prob. 97 n.) 
Yt matters not that the executor has been resident within the juris-- 
diction since the testator’s death and in @ situation to apply for 
probate (Judsoa, 2 Tayl. & B. 137). 

The practice in England is that if the attorney be appointed by 
one only of two or more executors, no grant will be made to the 
attorney until the other executor or executors has or have renounced 
or been cited, a no power of granting probate to the executor or 
executors can be reserved (Coote, Prob. 97). 

Ifthe power of attorney contain a power of substitution, and the 
attorney exercise it, the substitute may take the grant (Coote, 
Prob, 98). 

The power of attorney is filed in court and the grant is determined 
by the executor returning to this country and taking probate (Coote, 
Prob. 98). 


Administration, with 213. When any person 
the Will annexed,to the whom, if present, letters of admi- 
Attorney of an absent nigtration with the Willannexed 
person, who, if present, : : 
would be entitled to might be granted, is absent from 
administer. the Province, letters of adminis- 
tration with the Will annexed mav_ be granted to 
his Attorney, limited as above-mentioned. 

214. When a person entitled to administration 

semen in case of intestacy is absent 

Administration — to ' ha Pei j oe 
Attorney of absent = ?FOM the rovince, and no person 
person entitled to ad- equally entitled ig willing to act, 
ininister in case Of Jotters of adusinistration may be 
intestacy. 

granted to the Attorney of the 
absent person, limited as before mentioned. 

The attorney of one of several residuary legateca may take out 
administration with the Will annexed, without notice to the other 
residuary legatees, and the attorney of one of several next of kin may 
take administration in like manner without nutice to the other next 
of kin (Coote, Prob. 98). 

915. Whena minor is sole executor or sole 
residuary legatee, letters of ad- 
ministration, with the Will an- 
nexed, may he granted to the 
legal guardian of such minor or to such other 
person as the Court shall think fit until the minor 
shall have completed the age of eighteen years, at 
which period and not before, probate of the Will 


shall be granted to him. 


Administration dur- 
ing minority. 
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See above, Section 183: Wms. Exors. 201 : Coote, Prob. 99. Where 
there are two guardians, one appointed by the father’s Will, the other 
the guardian of the minor's estate, preference would, as in England, 
probably be given to the former. 

Where there are several testamentary guardians, the Court will not 

rant to one without the consent of the others (Coote, Prob. 100). 
hen the guardian is oe by a competent foreign Court, he must 
prove his appointment by a copy of the decree by which he was no- 
minated, authenticated by the seal of the Court (Jones, 28 L. J. Prob. 
80). 
No power seems given to the Court to assign a guardian. 


216. When there aretwo or more minor exe- 

Administration unti) CUtors and no executor who has 

oneofseveralminorexe- attained majority, or two or 

cutors or residuary lega- more residuary lezatees and no 
tees attains majority. ° 

residuary legatee who has at- 

tained majority, the grant shall-be limited until one 


of them shall have completed the age of eighteen 
years. 


See Coote, Prob. 103. 


217. If asole executor or a sole universal or 
psen residuary levatee, or a person 
ee. eho aodl be solely entitled to 
jus habens. the estate of the intestate accord- 
ing to the rule for the distribu- 
tion of intestates’ estates bea lunatic, letters of 
administration, with or without the Will annexed, 
as the case may be, shall be granted to the person 
to whom the care of his estate has been committed 
by competent authority, or if there be no such 
person, to such other person as the Court may 
think fit to appoint, for the use and benefit of the 
Junatic until he shall become of sound mind. 


Coote, Prob. 105, 106: Wms. Exors. 451, 452. 

‘A lunatic.” The word ‘lunatic’ is not defined in this Act: in those 
next hereinafter mentioned it is defined to mean any person found by 
due course of law to be of unsound mind and incapable of managing his 
affairs. But the Indian legislature did not intend to vary from the 
home-practice of granting administration for the use and benefit of the 
lunatic, though the person alleged to be so bas not been found a 
lunatic by inquisition. When such a case occurs the Court requires 
affidavits, stating the fact of lunacy and that no inquisition has been 
had, and of course no Committee appointed. The dourt then grants 
administration to the next of kin of the lunatic for the use and benefit 
of the lunatic pending the lunacy ; and it requires sureties in double 
the amount of the property, and such sureties must justify (Wms. 
Exors., 452). The same tice prevails if the jus Aabens be imbecile, 
or mentally unsound. there be two ttees, both must take, 
or one must renounce. 


‘Committed by competent authority’: see as to lunatics in the 
Sec.9 of Act NXXV of 1858 (An Act to make better provision for 
the care of the extates of lunatics not subject to the juriadiction of the 
Supreme Courts of Judicature) and as to other lunatics, Act XXXIV 
of 1858, Secs. 12, 24. 
When the intestate’s widow ia a lunatic, administration may be 
sath either to the Cummittee of her estate, if there be one, or to 
er next of kin for her use or benefit; or the Court, under Section 
201, may pass her over and grant to the intestate's next of kin abso- 
lutely ( Williams, 3 Hagg. E. R. 217: Coote, Prob. 107). 
218. Pending any suit touching the validity of 
oe the Will of a deceased person, 
Administration per-. oe ° 
Geis: Hate or for obtaining or revoking any 
probate or any grant of letters 
of administration, the Court may appoint an ad- 
ministrator of the estate of such deceased person, 
who shall have all the mghts and powers of a 
general administrator, other than the right of dis- 
tributing such estate, and every such administrator 
shall be subject to theimmediate control of the 
Court and shall act under its direction. 


This is (with a few verbal alterations) Section 70 of the Court of 
Probate Act, 1857 (20 and 21 Vict. c. 77). In England the Court 
never grants administration pendente hite if the application be oppos- 
ed, except upon proof that such a grant is necessary for the protec- 
tion of the estate (Coote, Prob. 104). The Court will make the grant 
to one of the partics with the consent of the other, or to a nominee of 
both when they agree in their nomination, or jointly to a nominee of 
each. If the parties cannot agree, the Court prefers une of their no- 
minees, or may appoint a nominee of itsown (Coote, Prob. 109). 

The grant is made for the benefit of such persons as shall thereafter 
appear by law to be entitled to the deceased's estate and effects, anc 
is limited to the dependence of the suit. It determines on the 
termination of the suit; but not upon the suit betng carned up by 
appeal to a superior Court (Coote, Prob. 109). 


(e.) Grants for Special Purposes. 


219. Ifan executor be appointed for any limited 

Probate limited to purpose specified in the Will,the 
i specified in the probate shall be limited to that 

a purpose, and if he _ should 
appeint an Attorney to take administration on his 
behalf, the letters of administration with the Will 
annexed shall accordingly be limited. 

See Coote, Prob. 110, 


220. If an executor appointed generally give an 
.., . —, authority to an Attorney to 

be wil omneved prove a Will on his behalf, and 
limited toa particular the authority is limited to a 
al aa particular purpose, the letters of 
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administration with the Will annexed shall be 
limited accordingly. 


Coote, Prob. 115. 


221. Where a person dies, leaving property of 

PORE cee at which he was the sole or surviv- 
ed to property in ing trustee, or in which he had 
which a person hasa no beneficial interest on his own 
pence eal Mn terEet: account, and leaves no general 
representative, or one who is unable or unwilling to 
act as such, letters of administration, limited to 
such property, may be granted to the person benefi- 
cially interested in the property, or to some other 
person on his behalf. 


Coote, Prob. 116. 

Ifthe papery be Government securities, the limitation will include 
interest due and to grow due thereon. If it be leasehold, the grant 
will be limited to assigning the deceased's interest in the term of years 
remaining unexpired. 

If the foetal owners are authorised to appoint new trustees in the 
stead of the deceased trustee, the Court will grant administration to 
the nominees of such persons, limited to transferring the property to 
the new trustees, and for the purpose of carrying the trusts into execu. 
tion. If no such provision exists, the Court grants to the sole benefi- 
ciary, or if there be more than one, to one of them with the consent 
of the others, or to a nominee or third person elected or appointed by 
all of them (Pegg v. Chamberlain, 1 Sw. & T. 528: Coote, Prob. 
116, 117). 

If only some of the partics elect, the grant will be made to their 
nominee to the extent of their shares, and the dissentient parties may 
afterwards apply for a geant limited to the remaining shares. Ifthe 
party applying be only entitled to a life interest in the fund, the 
grant will be limited to the receipt of the dividends or other produce 
of the fund during the aunuitant’s life (Cvote, Prob. 117). 


222. When it is necessary that the represent- 
.., . .. ative of a person deceased he 
Administration limit- ‘ ° 
eau made a party to a pending suit, 
and the executor or person en- 
titled to administration is unable or unwilling to 
act, letters of administration may be granted to the 
nominee of a party in such suit, limited for the 
purpose of representing the deceased in the said 
suit, or in any other cause or suit which may be 
commenced in the same or in any other Court be- 
tween the parties, or any other parties touching the 
matters at issue in the said cause or suit, and until a 
final decree shall be made therein and carried into 
complete execution. 
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Coote, Prob. 118: Zurney, 33 L. J. Prob. 180: Wms. Exons. 
456-—459. 


Under this form of administration the grantee has only authority 
to carry on the suit, and bag no right to receive the fruits of it 
(Dodgson, } Swab. & T. 260). But if it be required, the Court 
will allow a further limitation, viz., to receive any sum which shall 
be pronounced by the final order or decree to be due and payable with 
interest (Coote, Prob. 119). 


223. If at the expiration of twelve months from 
Pre rae the date of any probate or letters 
ed to the purpose of Of administration, the executor or 
becoming a party to a adiwinistrator to whom the same 
eae Beaty has been granted is absent from 
the Province within which the 
Court that has granted the probate or letters of 
adniinistration is situate, it shall be lawful for such 
Court to grant, to auy person whomit may think 
fit, letters of administration limited to the purpose 
of becoming and being made a purty to a suit to be 
brought against the executor or administrator, 
and carrying the decreé which may be wade therein 
into effect. 


This is founded on the first and third Seotions of Stat. 38 Geo. 3, ¢. 87 
(An Act for the Administration of Assets in casea where the Execu- 
tor to whom Probate has;been granted is out of the Realm). The object 
is to provide a method of proceeding in the Courts of the Province 
where the representative ig out of the jurisdiction, and to carry its 
decrees into effect, 80 that a suit so Instituted does not end on his 
return, but is to go on, he being made a party; and then the tempo- 
rary administrator may account, have Ins costs and = be discharged 
(Rainsford v, Taynton, 7 Ves. 460). Payments made to such temporary 
administrator are good even after the return, if the party saying had 
no notice thereof (Clare v. Hodes, cited 2 P. W. 580). The authori- 
ty of an administrator appointed under this section becomes voidable, 
byt not void, on the tical of the absent representative ( Toynton v. Han- 
nuy, 3 Bos. & P. 26). See further 1 Chitty's Stat. 1140. 


224. In any case in which it may ree neces- 
... . . . sary for preserving the propert 
Pi ae tenner of A oe person, the Court 
preservation of de- within whose district any of the 
caren iit sake A property is situate, may grant 
to any person whom such Court may think fit, 
letters of administration limited to the collection 
and preservation of the property of the deceased, 
and giving discharges for debts duc to his estate, 
subject to the directions of the Court. 
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See Act XIX of 1841 (an Act rhs the protection of moveable and 
immoveable property against wrongful possession in cased of successions). 
The Court is not bound to wait for the gies of persons 
aula to the estate (Coote, Prob. 121, 122: Clarkington, 2 Sw. & 

_ 382). 

The grant may be limited to any part ofthe deceased’s property 
within the jurisdiction, e.g., to sell a ship, to collect and get in out- 
standing debts: to sell a cargo, to endorse and receive the amount 
of certain bills of exchange, &c. 

225. When a person has died intestate, or 

Appointment es ea- leaving a Will of which there 
ministrator, of person is no executor willing and com- 
other than the one who Hetent to act, or where the 
under ordinary circum- : 
stances would be enti- executor shall, at the time of 
tled to administration. the death of such person, be 
resident out of the Province, and it shall appear to 
the Court to be necessary or convenient to ap- 
point some person to administer the estate or any 
part thereof, other than the person who under 
ordinary circumstances would be entitled to a grant 
of administration, it shall be lawful for the Judge, 
in his discretion, having regard to consanguinity, 
amount of interest, the safety of the estate, and 
probability that it will be properly administered, 
to appoint such person as he shall think fit to be 
administrator, and in every such case letters of 
administration may be limited or not as the Judge 
shall think fit. 


This is founded on Section 73 of the Court of Probate Act, 1857. 
The applicant will probably have to prove that the appointment is 
‘necessary or convenient’ by reason of the insolvency of the estate or 
other special circumstances, though the words italicised, which occur in 
the Statute, are omitted in the Act. 


(4.) Grants with Exception. 


226. Whenever the nature of the case requires 


Probate or adminis. that an ereyon be made, pro- 
tration with the Will bate of a Will, or letters of ad- 
Sig subject toex- ministration with the Will an- 

nexed, shall be granted subject 


to such exception. 


Coote, Prob. 125, 126. 

For example, if a testator appoint an executor for a special purpose 
or a specific fund only, and appoint an executor for all other purposes, 
the latter may take probate except that purpose or fund. Or, if there 
be no such other executor, the residuary legatee may take administra- 
tion with the Will annexed of the deceased's effects, with the same 
exception (Coote, Prob. 126). 
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227. Whenever the nature of the case requires 

Administration with that an exception be made, let- 
exception. ters of administration shall be 
granted subject to such exception, 


Where a testator has made his Will for a partioular or limited 
ro only, and has died intestate as to all other property, his next 
of kin, without waiting for the executor to take the limited probate, 
may take administration of all the deceased's effects, save what the 
testator has himself excepted (Coote, Prob. 126). 


(e.) Grants of the Rest. 


228. Whenever a grant, with exception, of 
Probate or adminiss probate or letters of adminis- 
tration of the rest. tration, with or without the 
Will annexed, has been made, the person entitled 
to probate or administration of the remainder of 
the deceased’s estate may take a grant of 
probate or letters of administration, as the case 
may be, of the rest of the deceased’s estate. 


This is technically called a grant ceterorum. It is made when the 
testator has appointed an executor for a special purpose or a specific 
fund together with another executor for all other purposes and effects, 
and the first mentioned executor has taken his limited probate, 
the other may take probate of the rest of the testator's effects. So 
where the deceased has made a Will and appointed an executor for a 
special purpose, or for a specific fund or property only, and has died 
intestate in all other respects, his next of kin, after the executor has 
taken a limited probate of the Will, are entitled to administration of 
the rest (Coote, Prob. 127, 128). 

The Act does not expressly mention a grant c@terorum with the 
Will annexed. But there seems no doubt that here, as in England, if 
a limited grant has been previously made (oiz. on the renunciation 
of the executor) the residuary legatee may at any time cose in and 
take administration, with the Will annexed, of the rest of the testator's 
effects (Coote, Prob. 127). 


(f) Grants of Effects unadministered. 


229. Ifthe executor to whom probate has been 

Grant of effects un- granted have died leaving a 
administered. part of the testator’s estate unad- 
ministered, & new representative may be appointed 
for the purpose of administering such part of the 
estate. 


The ies of grant technically called 3 “ grant de bons nor” is in 
England made only when the execuiorallip oh been legally trans- 
mitted. Under this Act, however, the probate necessarily expires 
with the death of the grantee: and the absurd and dangerous doctrine 
that an executor on taking probate of his own testator'’s Will becomes 
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executor ipso facto not only of that Will, but also of the Will of any 
testator of whom that other was sole or surviving executor and so on 
ad infinitum upwards, bas been wisely discarded by the Indian 
Legislature. 


230. In granting letters of administration of an 

Rules as to grants of estate not fully administered, the 
effects unadministered. (Court shall be guided by the 
same rules as apply to original grante, and shall 
grant letters of administration to those persons only 
to whom original grants might have been made. 


Coote, Prob. 129. 

But this rule does not bind the Court to perpetuate an error. 
Where a correction bas become necessary it will make the necessary 
variation. Thus in England, where ths Probate Court erroneously con- 
sidering that a testator had not disposed of his residuary estate, 
accordingly granted administration with the Will annexed to one of 
next of kin of a testator, it afterwards granted administration de bonis 
non to the person whom the Court of Chancery had in the meantime 
decided to be a residuary legatee ( Warren v. Kelson, 1 Sw. & T. 290). 


(f) Supplemental Grants. 


231. When a limited grant has expired by 
Administration when effluxion of time, or the hap- 
a limited grant bas pening of the event or contin- 


expired, and there is ; ; So 
still some part of the gency on which it was limited, 


estate unadministered. and there is still some part of 
the deceased’s estate unadministered, letters of ad- 
ministration shall be granted to those persons to 
whom original grants might have been made. 


A sapplemental grant, or as it is commonly called, a cessale grant, 
ie distinguished from agrant de bonis non as being a regrant of the 
whole of the deceased's personal estate as it was embraced in the 
original grant (Coote, Prob. 136). 

The following Iustrations of the rule laid down in this Section 
are taken from Coote, Prob. 137, 135. 

(a) An executor appointed for a year takes probate, the grant 
ceases on the expiration of the year, and the substituted executor, if 
there be one, takes probate. 

6) Administration with the Will annexed is granted for the use 
and benefit of a lunatic executor. The executor becomes sane. The 
grant ceases, and he may take probate of the Wiil. 

(c) Administration with the Will annexed is granted to a guardian 
for the use of an executor during his minority. The executor com- 
at the age of 18. Tho administration ceases and probate is granted 
to him. 

(4) Administration ¢. ta is ted to a guardian asin the last 
Illustration. The guardian dies during the executor's minority. The 
administration ceases, and further letters will be granted to a new 


ian. 

(e) Administration c. ¢. «. is granted to the attorney of the execu- 
tor. The attorney dies or the executor applies for and obtains probate. 
The administration 
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(g) Alteratton in Grants. 


232. Errors in names and descriptions, or in 
What errors may be Setting forth the time and place 
. N 
rectified by the Court. of the deceased’s death, or the 
purpose in a limited grant, may be rectified by the 
Court, and the grant of probate or letters of admi- 
nistration may be altered and amended accordingly. 

Conte, Prob. 140: Court of Probate Act, 1858, Section 17. 

_ Where the original grant is lost or inaccessible a notation or alteration 
is made on an exemplification of it (Coote, Prob. 143). 

233. If, after the grant of lettera of administra- 
iSpauedurerereGads tion with the Will annexed, a 
discovered after Codicil be discovered, it may be 
of administration added t the, grant on due proof 

Will annexed. , . ; 
and identification, and the grant 

altered and amended accordingly. 

When a codicil is found after probate of a Will is granted the 
English practice is to grant a etal rubate of the codicil and not 
to alter or amend the first probate. But where the appointment of 
the executors under the will is annulled or varied by the codieal, the 
probate must be brought in and revoked, and probate will be granted 
anew of the Will and codicil. Should an unattested or unexecuted 
paper incorporated by the testator in his Will, have been omitted from 


wrobate, the probate may be amended by engrossing the former into 
at (Coote, Prob. 143, 144). 


(h) Revocation of Grants, 


Revocationorannul. _ 294 The grant of probate or 
ment for just cause, letters of administration may 


of grant of probate be revoked or annulled for just 
or inistration. nee 


“The Court, as having the fullest authority on the subject-matter, is 
not necessarily or absulutely functa officio, even after s grant has been 
made, for the Court possesses and exercises, when it becumes neves- 
sary, the power of revoking or annulling for just cause any grants 
which it has made. And in go doing it only resumes into its own 
bands the powers which it parted with on false or inaccurate suggus- 
tions” (Coote, Prob. 150). 


Explanation.— Just cause is—Ist, that the pro- 
ceedings to obtain the grant 
were defective in substatice ; 
2nd, that the grant was obtuined fraudulently by 
making a false suggestion, or by concealing from 
the Court something material to the case; 3rd, that 


“ Just cause.” 


the grant was obtained by means of an untrue al- 
legation of a fact essential in point of law to justify 
the grant, though such allegation was made in 
ignorance or inadvertently ; 4th, that the grant has 
become useless and inoperative through circum- 
stances. 


Illustrations. 


(«.) The Court by which the grant was made had no 
jurisdiction. 

(6.) The grant was made without citing parties who 
ought to have been cited. 

(c.) The Will of which probate was obtained was forged 
or revoked. 

(d.) A obtained Jetters of administration to the estate of 
B, as his widuw, but it has siuce transpired that she was 
never married to him. 

(e.) A has taken administration to the estate of B as if 
he had died intestate, but a Will has since been discovered. 

(f) Since probate was granted, a later Will has been 
discovered. 

(y.) Since probate was granted, a Codicil has been dis- 
covered, which revokes or adds to the appointment of exe- 
cutors under the Will. 

(h.) The person to whom probate was or letters of ad- 
ministration were granted has subsequently become of 
unsound mind. 


Other Illustrations are— 

(i) An executor being a minor obtains probate of the Will by 
which he is appointed, on the tacit suggestion or understanding that he 
is of full age. 

() An executor obtains probate of the Will of a hving person 
(Chas, Jas. Napier, 1 Phillim. 83). 

(k) Bastards claiming to be an intestate's next of kin have obtain- 
ed administration to his estate. 

(!) One of two executors aay a Will and becomes a lunatic, the 
other then takes probate. This will be revoked and a grant made to 
the sane executor, reserving power to make a grant to the lunatic 
executor whenever he shall become of sound mind. 

(m) A tenant for life of a fund, after taking administration thereto, 
Se his interest therein to the remainder man. A grant will be 
made to the latter (Ferrier, 1 Hagg. 243). 
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PART XXXI. 


Of the Practice in granting and revoking Probates 
and Letters of Administration. 


235. The District Judge shall have jurisdiction 

Jurisdiction of Dis. in granting and revoking pro- 
trict Judge in granting bates and letters of adminis- 
and revoking probates . a ee ° 
and letters of adminis- tration in all cases within his 
tration. District. 

236. The District Judge shall have the like 

District Judge's, | POWers und authority in relation 
powers as to the grant- tothe granting of probate and 
Ye eee andad- Jetters of administration, and all 

matters connected therewith, as 

are by law vested in him in relation to any Civil 
suit or proceeding depending in his Court. 


Light may possibly be thrown on this sumewhat obscure Section. 
by comparing Section 25 of the Court of Probate Act, 1857, by which 
it seems to have been suggested: “ The Court of Probate shall have 
the like powers, jurisdiction and authosity for enforcing the attendance 
of persons required by it as aforesaid, and for punishing persone failing, 
neglecting or refusing to produce deeds, evidences or writings, or re- 
fusing to appear, or to be sworn or make aflirmation or declaration, or 
to give evidence, or guilty of contempt, and generally for enforcing all 
orders, decrees and judgments made or piven by the Court under this 
Act, and otherwise in relation to the matters to be enquired into and 
done by or under the orders of the Court under this Act as sre by law 
vested in the High Court of Chancery for such purposes in relation to 
any suit or matter depending in such Court.” 

237. The District Judge may order any person 
e e 4 

District Judge may ‘0 produce and bring into Court 
order any person to any paper or writing being or 
produce testamentary purporting to be testamentary, 
papers. ° 2 : 

which may be shown to be in 
the possession or under the control of such person ; 
and if it be not shown that any such paper or writing 
is in the possession or under the control of such per- 
son, but there is reason to believe that he has the 
knowledge of any euch paper or writing, the Court 
may direct such person to attend for the purpose of 
being examined respecting the same, and such 
person shall be bound to answer such questions as 
may be put to him by the Court, and, if so ordered, 
to produce and bring in such paper or writing, and 
shall be subject tothe like punishment under the 


Indian Penal Code, in case of default in not attending 
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or in not avsewering such questions or not bring- 
ing in such paper or writing, as he would have been 
subject to in case he had been a party to a suit, and 
had made such default, and the costs of the pro- 
ceeding shall be in the discretion of the Judge. 


This is nearly the 27th Section of the Court of Probate Act, 1857, 
the words ‘ punishment under the Indian Penal Code’ being substituted 
for ‘ the like process of contempt.’ 

In the Commissioners’ draft Act here followed a Section, taken from 
20 & 21 Vic. c. 77, 8. 28, providing a punishment for the forgery of 
the Court seal, or the Judge's signature. The offence being supposed 
to be sufficiently met by the Indian Penal Code, the tion in 
question was struck out in Committee. 


238. The proceedings of the Court of the Dis- 
Proceedings of Dis- trict Judge in relation to the 
trict Judge's Courtin granting of probate and letters of 
relation to probate and administration shall, except as 
administration. . : : 
hereinafter otherwise provided, 
be regulated so far as the circumstances of the case 
will admit by the Code of Civil Procedure. 


‘The Court of the District Judge. ‘ District Judge’ is defined 
by Sec. 3. to mean “the Judge of a principal Civil Court of original 
jurisdiction.” This Section 238, then, with Sec. 261, would apparent! 
apply to the High Court on its lh ae side—a matter of muc 
importance, first, because it is obviously desirable to have uniformity 
in the practice as to granting probate and letters of administration ; 
next, because the present testamentary and intestate procedure of 
the High Court is the same as that of the late Supreme Court, 
and is as barbarous, expensive and tedious as that which prevailed 
in matters and causes testamentary in England before the passing 
of the Court of Probate Act, 1857. But had the Indian Legislature 
power to effect this change? The writer submits that ithad. Clause 
37 of the Charter for the High Court of Judicature of Bengal (it is the 
same for the other two [ligh Courts) ordains that the High Court's 
proceedings in the exercise of its Intestate and Testamentary juris- 
diction “shall be regulated by the rules relating to the granting of 
probates and letters of administration contained in the " Letters Patent 
of Geo. ILI, “and by such further or other rules as are now in force :” 
the clause then ordaing that in Matrimonial matters the proceedings 
shall be regulated by the rules of the Divorce Court; and that, 
save as hereinbefore in this clause otherwise provided, the proceedings 
in Civil suits shall be regulated by the bode of Civil Procedure, 
“ beats always thai the regulation of such proceedings respectivel 
shall be subject to such laws and regulations as shall be- hereafter i] 
by the Governor General in Council tn relation to such proceedings 
respectively.” It may be said that in this proviso the expression ‘such 
proceedings’ means proceedings in Civil suite other than testamentary 
and matrimonial suits. But what then would be the meaning of the 
word ' respectively’ which oocurs twice in the proviso? It must work 
somewhat, and be not idle and ae con to aa age Miho 
aliquid operari debent: verda cum effectu sunt accipienda ‘ 
Thetlusson v. Rendlesham,7 H. L. Ca. 461). To the writer it seems 
oe ee the three species of proceedings men- 


in the Section. Ifo, the Indian Legislature & power 
to regulate the practice of the High Court in panies probates and 
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letters of administration. Then, bas the Legislature exercised this 
power? Section 264 seems the only gale of the Act opposed to an 
answer in the affirmative, for in that ion ‘ District an e could 
hardly apply to a High Court Judge sitting on the original side. But 
here would apply the saving clause in Sec. 3, ‘unless there be some- 
thing repugnant in the subject or context.’ And, on the whdle, it is 
submitted that the Act changes the testamentary and intestate pro- 
cedure of the High Courts. 


239. Until probate be granted of the Will of a 
When and how Djs. Geceased person, or an adminis- 
trict Judge is tointer- trator of his estate be constituted, 
fere for the protection the District Judge within whose 
of property. eo uh ove oak 
jurisdiction any part of the pro- 
perty of the deceased person i8 situate, is authorized 
and required to interfere for the protection of such 
property, at the instance of any person claiming to 
interested therein, and in all other cases where 
the Judge considers that the property incurs any 
risk of loss or damage ; and for that purpose, if he 
shall see fit, to appoint an officer to take and keep 
possession of the property. 


This appears suggested by the fourth Section of Act XIX of 184], 
(An Act for the protection of moveable and immoveable property 
against wrongful possession in cases of successions). As to the Judge's 
authority in respect to an intestate’s moveable property when there are 
uo claimants, see Ben. Reg. V of 1799, Section 7, and AV of 1806, 
Section 6, Mad. Reg. III of 1802, Section 16, cl. 7, and Bomb. Reg. 
VIII of 1827, Section 10. , 

This Section must be made to harmonize with Section 230 infra. 


240. Probate of the Will or letters of adminis- 
_, tration to the estate of a deceas- 
Probate or adminis- 
tration may be granted ed person may be granted by 
by District Judge, the District Judge under ‘he 
ie tr ru, seal of his Court, if it shall ap- 
had a fixed dwelling or ear by a petition verified as 
any property within gen ee mentioned, of the 
the jurisdiction. : 
person applying for the same, 
that the testator or intestate, as the case may be, 
at the time of his decease, had a fixed place of abode, 
or any property, moveable or immoveable, within 
the jurisdiction of the Judge. 
241. When the application is made to the 
When application is Judge of a District in which the 
made tothe Judge of® deceased had no fixed abode at 
District Mad no fixed the time of his death, it shall be 
abode. in the discretion of the Judge to 
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refuse the application, if in his judgment it could be 
disposed of more justly or conveniently in another 
District, or where the application is for letters of 
administration, to grant them absolutely or limited 
to the property within his own jurisdiction. 
242. Probate or letters of administration shall 
Conclusiveness of lave effect over all the property 
probate or letters of and estate, moveable or immove- 
administration. able, of the deceased, throughout 
the Province in which the same is granted, and shall 
be conclusive as to the representative title against 
all debtors of the deceased, and all persons holding 
property which belongs to him, and shall afford 
full indemnity to all debtors paying their debts, and 
all persons delivering up such property to the person 
to whom such probate or letters of administration 
shall have been granted. 
243. The application for probate or letters of 
Bela oe administration, if made and 
application for pro- Verified in the manner herein- 
bate or administration, after mentioned, shall be conclu- 
made and sive for the purpose of autho- 
rizing the grant of probate or 
administration, and no such grant shall be im- 
car by reason that the testator or intestate 
ad no fixed place of abode, or no property within 
the District at the time of his death, unless 
by a proceeding to revoke the grant if obtained 
by a fraud upon the Court. 
244, Application for probate shall be made by 
@ petition distinctly written in 
Petition for probate. English or in the language in 
ordinary use in proceedings be- 
fore the Court in which the application is made, 
with the Will annexed, and stating the time of the 
testator’s death, that the writing annexed is his 
Jast Will and testament, that it was duly executed, 
and that the petitioner is the executor therein 
named; and in addition to these particulars, when 
the application is to the District Judge, the 
petition shall further state that the deceased at the 
time of his death had his fixed place of abode, or 
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had some property, moveable or immoveable, 
situate within the jurisdiction of the Judge. 


As to the stamp on the petition, see the Schedule, where, it 1s 
submitted, the expression ‘value of the estate’ must be taken to 
mean—not value of the twdvle estate of the deceased but—value of 
the property within the jurisdiction of the District: Judye likely te 
come to the petitioner's hands. So in England where two probates 
are taken out, the une in the provinee of Canterbury im respect: of 
assets there, and the other in the province ef York in’ respect. ol 
assets there, the duty on cach probate is only in respect of the 
amount io each province (Wins. Evxors. 544), So tuo in’ England 
assets situate abroad are never taken into account (13 Jur 624) 
Desperate and doubtful debts need not be included in the amount for 
which duty is paid. 

The amount of the stamp may be of great importance, for no 
instrument Jnot properly stamped can be given in evidence. Tlence 
Where an executor or adininistrator brings aosuit in which it) aa 
necessary fur him to prove his representative character, i his case 
shews that be sues for a yreuter value than ia covered by the stamp 
of his probate and letters of admimstratien, he cannot recover (J/unt 
v. Stevens, 3 ‘Yaunt. 113). Nor will it make any difference that he 
ts suing for a doubtful clann ( Wins. Exors, 543). 


245. In cases wherein the Will is written in 
any language other than Ene- 

In what cases trans- Jish or than that in ordinary use 

ain proceedings belure the Court, 

there shall be a translation 

thereof aunexed to the peunon by a translator 
of the Court, if the language be one for which a 
translator is appointed; orif the Will bein any 
other language, then by any person competent to 
Ba translate the same, in which 

Verification of trans- 
lation made by any case such tran-lation shall be 
pon ass than the verified by that person in tlie 

aie ieee following manner :-—“ 1 (A 2) 
do declare that I read and perfectly understand 
the languaye and character of the original, and 
that the above is a true and accurate translation 
thereof.” 

As to the fee for the translation, sce the Schedule. 

In England the afBdavit from a subscrifing witness 16 required only 
when there is no attestation clause, or there is a clause which does not 
state a perfurmance of all the Asha CEPCMONIES, 

‘When procurable.” So in England the rule requiring the witness 
affidavit nay be dispensed with if the witnesses, alter diligent inquiry, 
are not forthcoming (Wins. Exors, 297 ). 

Where it appears from the verification of the witness (the attesta- 


don clause being imperfect) that the Will was not properly attested, 
the Court cannot decree administration to pass tw the property of — 


Ww 
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deceased as dead intestate, for there might be collusion. The Court 
simply rejects the aia for probate, leaving the parties to take out 
administration as they think fit. 


246. Applications for letters of administration 

Petition for letters shall be made by petition dis- 
of administration. tinctly written as _ aforesaid, 
and stating the time and place of the deceased’s 
death, the family or other relatives of the de- 
ceased, and their respective residences, the right 
in which the petitioner claims, that the deceased 
left some property within the jurisdiction of 
the District Judge to whom the application 1s made, 
and the amount of aasets which are likely to come 
to the petitioner’s hands. 

247. The petition for probate or letters of admi- 

er nistration shall in all cages be 

etition for probate : ane 
or letters of adminis- subscribed by the petitioner 
tration to be signed and = and his pleader, if any, and shall 
ee be verified by the petitioner in 
the following manner or to the like effect :— 

“1 (4 B), the petitioner in the above petition, 
declare that what is stated therein is true to the 
best of my information and belief.” 


As to the stamp on the petition, see the Schedule, and note on Sec- 
tion 244. In the case of a petition for administration the stamp should 
cover the value of the asseta as it stood, not merely at the time of the 
death of the deceased, but also at the date of the grant of letters (Wms. 
Exors. 544). 


248. Where the application is for probate, the 
Verification of peti- petition shall also be verified 
tion for probate, by by at least one of the wit- 
He ae witnesses tO nesses to the Will (when pro- 

e Will. : 

curable), in the manner or to 
the effect following :— 

“I (CD), one of the witnesses to the last 
Will and testament of the teatator mentioned in 
the above petition, declare that I was present and 
saw the said testator affix his signature (or mark) 
thereto (as the case may be), (or that the said 
testator acknowledged the writing annexed to 
the above petition tu be his last Will and teata- 
ment in my presence).” 
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249. If any petition or declaration which is 

_ for_~—CDGVebY required to be verified 

averment Shall contain any averment 

in petition ordeclara- which the person making the 
tion. , : . 

verification knows or believes to 

be false, such person shall be subject to punish- 

Ment according to the provisions of the law for 

the time being in force for the punishment of 

giving or fabricating false evidence. 


See the Indian Penal Code, Section 193. 


250. In all cases it shall be lawful for the 
District Judge, if he shall think 
—sproper, to examine the petitioner 
and require fur- in person, upon oath or solemn 
amarante affirmation, “and also to_re- 
proceedings. quire further evidence of the due 
execution of the Will, or the 
right of the petitioner to the letters of administra- 
tion, as the case may be, and to issue citations 
calling upon all persons claiming to have any 
interest in the estate of the deceased to come and 
see the proceedings befure the grant of probate or 
Publication of atae letters of administration. The 
tion. citation shall be fixed up in 
some conspicuous part of the Court-house, and also 
in the Office of the Collector of the District, and 
otherwise published or made known in such manner 
a3 the Judge issuing the same may direct. 


The Act contains no express power to examine persons at a distance 
under commission. But Section 238, in conjunction with Section 175 
of Act VIII of 1859, uppears to confer the necessary power. 

The citation must bear a stamp of one rupee: see tac Schedule. 


251. Caveats against the grant of probate or 

Caveat against grant administration may be lodged 
of probate or adminis- with the District Judge; and 
aes immediately on a caveat being 
entered with the District Judge, a cupy thereof 
shall be given to any other Judge to whom it 
may appear tu the District Judge expedient to 
transmit the same. 
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Thus any person having an interest may prevent a grant being 
issned without notice to himself, There seems no limit to the time 
during which a caveat remains in force. In England it remains in 
force for six months only, but may be renewed from time to time. 


252. The caveat shall be to the following 


effect : —‘ Let nothing be done 


Form of caveat. in the matter of the estate of A 


B, late of , deceased, who died on the | 
day of at without notice to 
© 1) of a 


SCOP" apparently may be exther the party having interest, or his 
proctor, atloruey oF vakeo! 
he enveat mist bear a four-rapee stump 


ome 


259. No procecding shall be taken on a petition 
After entry of cavent, lor pions ot lvtters of admt- 
provealing to be Mstration after a caveat against 
noon the petiton the grant thereof has been en 
ee hate £0 UN trod with te Jadge to whom 
the application has been made, 
until after such notice to the person by whom 
the same has been entered as the Court shall 
think reasomahle, 
29t, Whenit shall appear to the Judge that 
Grantofprobatetohe probate of a Will) should be 
under seal ofthe Court. ranted, he will grant the same 
under the seal of tis Court in manner following -— 


fab Judge of the District of 
| hereby make known that on 
Form of such enant . 
c the day ot In 
the year the last Will of late 
of , a copy whereof is hereunto annexed, 


was proved and registered before me, and that 
administration of the property and credits of the 
said deceased, and in any way concerning his Will, 
Was granted to the executor in 
the said Will named, he having undertaken to ad. 
minister the same, and to make a true inventory 
of the said property and credits, and to exhibit the 
same at or befure the expiration of a year next 


ensuing. and als» to render a true account 
thereof,” 


The probate must bear a stamp of cight rupees. See the Schedule 
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258. And wherever it shall appear to the Dis- 
trict Judge that letters of admi- 
ween ioe a pt nistration to the estate of a per- 
under-seal cl Court. son deceased, with or without 
acopy of the Will annexed, 
should be granted, he will grant the same under 
the seal of his Court in manner following :—- 
nee ,dudge of the District of 
, hereby make known 
that on the duy 
of letters of administration (with or 
without the Will annexed, ag fhe case may be) of 
the property and credits of , late 
af » deceased, were granted to , 
the father (or as the case may bey of the deceased, 
he having undertaken to administer the same, and 
to make a true inventory of the said property and 
credits, and to exhibit the same in this Court at 
or before the expiration of one year next ensuing, 
and also to render a true account thereof.” 


Form of such grant. 


The letters must bear a stamp of eight rupees See the Schedule 
Ae to the Inventory mentioned in this and Section 244 see Section 
277 infra. 


256. Every person to whom any grant of admi- 
nistration shall be committed 
shall give a bond to the Judge 
of the District Court to enure for the benefit 
of the Judge for the time being, with one or wore 
surety or sureties, engaging for the due collection, 
getting in, and administering the estate of the 
deceased, which bond shal] be in such form as the 
Judge shall from time to time by any general or 
special order direct. 


Administration. bond. 


This is, with slight verbal alteration, 20 & 21 Vic. ¢. 77, See at. 
The bond must bear a stamp of cight rupees and may be in the follow- 
ing form :— 


We A. B. of C.D. of and G. F. of are bound 
unto G. H., Esq.. the Judge of the District Court of in the 
sum of Rupees (double the amount of the asacts likely to 


come to the Administrator's hands} to be paid to the said G. H., or the 
Judge of the said Court for the time being, for which payment we bind 
ourselves and each of us and any two of us and the heirs, executors, 


( 166 ) 


| of us and of each of us and of any two of us (a) 
_ amd respectively. Dated the day of 
186. 

The engagement of this bond is such that if the abovenamed A. B : 
the person appointed by the abovenamed G. H., Esq., under the Indian 
Succession Act, 1865, to be the administrator of the estate of I. K. lute 
of deceased, who died on the day of 186 do 
make a true inventory of all the estate of the said deceased which has 
or shall come to his possession, gh or knowledge, and do exhibit the 
same into the said Court on or before the day of 18 
[the last day of the year next following the date of the grant}, and the 
kame estate and all other the estate of the said deceased at the time of 
his death which at any time after shall come into the possession or 
power of the said A. 3., do administer according to law (that is to say) 
do pay the debts which he owed at his decease, and further do render 
a true account of his said administration whenever by law required s0 
to do, and all the residue of the said estate do pay unto such person 
or persons ax shall be entitled thereto under the said Act; sud if it 
shall hereafter appear that any last Will was made by the said deceased 
and the executor or executors or other eee therein named do ex- 
hibit the same into the same Court, if the said A. B. being thereunto 
required do render and deliver the said letters of administration (ap- 
probation of «uch Will being first had and made) in the said Court: 
then this obligation to be void or ae : remain in full force. 

C.D. 
’ F 


Signed by the said A. B.C. D. and KE. F. in the presence of 


The Administrator General, under Section 8 of Act VIII of 1855, 
is exempted from entering into any administration bond or giving other 
security on the grant of letters of administration to him in virtue of 


his office. 
The Act gives no power to the Court to dispense with the 


sureties. Otherwise in England (De la Farque, 28. & T. 632). 


257. The Court may, on application made by 

Assignment of admi- petition and on being satisfied 
nistration-bond. that the engagement of any such 
bond has not been kept, and upon such terms as to 
security, or providing that the money received be 
paid into Court, or otherwise as the Court may 
think fit, assign the same to some person, his execu- 
tora or administrators, who shall thereupon be 
entitled to sue on the said bond in his own name as 
if the same had been originally given to him instead 
of to the Judge of the Court, and shall be entitled 
to recover thereon as trustee for all persons inter- 


ee mareenene 





— 





toname the executors or administrators of the obligors 

| pl. 69). ~—wwhewe the nartion are domiciled in British India—as all 

movread - or adminis- 
name 
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ested, the full amount recoverable in respect of any 
breach thereof. 


This is modelled in 20 & 21 Vic. c. 77, Sec. 88, see Young v. 
Oxley, 1 8. & T. 26, and for instances of assigning bond, Bawden 
38.&T. 25: Baker v. Brvoks, ibid. 32. In the Probate Court the 
practice is to move for a rule nisi calling on the sureties to shew cause 
why one of the Registrars of the Court should not be ordered to 
asaugn the bond to a person named in such rule (Jones, 3 Bw. & T. 28). 
And here in the late Supreme Court the practice was for the Court to 
refuse to put the bond in suit till citations had been issued to the 
sureties (Saunders, Mort. 21; and see Burroughs v. Chisholm, East's 
Notes, case 50, 2 Morl. Dig. 72). 

258. No probate of a Will shall be granted until 

Probate not to be after the expiration of seven clear 
granted until after days, and no letters of adminis- 
seven days, and letters tration shall be granted until 
of administration until pea 
after fourteen days, after the expiration of fourteen 
from - rebel or clear days from the day of the 
eee sae epee testator or intestate’s death. 

The English rule (43 of 1862) provides that “no probate or letters 
of administration with the Will annexed shall issue until after the lapse 
of seven days from the death of the deceased, unless under the direction 
of the Judge or by order of two of the Registrars,” 1. ¢. the eda may 


not issue at an earlier date than the cighth day after the death of the 
testator, the day of his death being included (Coote, Prob. 32). 


209. Every District Judge shall file and preserve 

Filing of original all original Wills of which pro- 
Wills of which probate bate or letters of administration 
or letters of adminis- ; 
tration with Will ane With the Will annexed may be 
nexed have been grant- granted by him among thie re- 
ov cords of his Court, until some 
public registry for Wills is established ; and the 
Local Government shall make regulations for the 
preservation and inspection of the Wills so filed as 
aforesaid, 


260. After any grant of probate or letters of ad- 

Grantee of probate Ministration no other than the 
or letters of adminis» person to whom the same shall 
eee era have have been granted shall have 
the same sballbavebeen power tu sue or prosecute any 
revoke. suit, or otherwise act as repre- 
sentative of the deceased, throughoat the Province 
in which the same may have been granted, until such 
probate or letters of administration shall have been 


recalled or revoked. 
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261 In any case before the District Judge in 
Procedureincontens Which there is contention, the 
cases. proceedings shall take, as nearly 
as may be, the form of a regular suit, according to 
the provisions of the Code of Civil Procedure, in 
which the petitioner for probate or letters of admi- 
nistration, as the case may be, shall be the plaintiff, 
and the person who may have appeared as aforesaid 
to oppose the grant shall be the defendant. 
262. Where any probate is or letters of admini- 
Payment to executor Stration are revoked, all pay- 
or administrator before ments dod fide made to any 
probate or letters ofad- executor or administrator under 
ministration revoked. -— : 
such probate or administration 
before the revocation thereof shall, notwithstanding 
such revocation, be a legal discharge to the person 
Ai cli-or wuole sues making the SANIC 5 and the execu- 
cutor or administrator tor or administrator who shall 
to recoup hunsell’ for have acted under any such re- 
payments. Sos : 
voked probate or administration 
may retain and reimburse himself in respect of anv 
payments made by hin, which the person to whom 
probate or letters of administration shall be after- 
wards granted might have lawfully made. 


So in England in the case of a rordable grant (Wma. Exors. 520); and 
even in the case of a vod grant. as between the rightful representative 
and ze to whom the wrongful executor or administrator has 
aliened the effects of the deceased, the act of alienation, of done in the 
due course of administration, shall not be void. Thus when A made a 
Will appointing an executor and died, and the Judge without taking 
notice of the Will granted administration to Bo betore the executor 
proved the Will, and Bo sold part of the property to discharge funeral 
expenses and debts, at was held that the subsequently granted probate 

(superseded the administration ab tito, but that the sale was neverthe- 
less indefeasible (G@raysbroek v. Fur, Plowd. 276, 282, 283 cited Wms. 
Exors. 520). 

263. Every order made by a District Judge by 

Avesla toe ones virtue of the powers hereby con- 
made by District Judge ferred upon him, shall be subject 
tales powers confer’ to appeal to the High Court un- 

der the rules contained in the 
Code of Civil Procedure applicable to appeals. 
264. The High Court shall have concurrent 
Concurrent juriedic- Jurisdiction with the District 
tion of High Court. = Judge in the exercise of all 
powers hereby conferred upon the District Judge. 
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PART XXXII. 
Of Executors of their own Wrong. 


265. <A person who intermeddles with the estate 

Executor of hisown Of the deceased, or does any 

other act which belongs to the 

office of executor, while there is no richtful execu- 

tor or administrator in existences, thereby makes him- 
self an executor of his own wrong. 

“While there is no rightfal executor or administrator in existence” 
see Mahi Runt Lysada Bye vy. BLL. Co. t Tayl. & B. 290, 

Ereeptions. Yirst.—Intermeddling with the goods 
of the deceased for the purpose of preserving them 
or providing for his funeral or for the immediate 
necessities of his family or property, does not make 
an executor of his own wrong. 

Second.—Dealing in the ordinary course of 
business with goods of the deceased received from 
another, does not make an exccutor of his own 
wrong. 

Tliustrations, 


(2) A uses or gives away or sells some of the poods of the 
deceased, or takes them to sausfy his own debt or legacy, or 
receives payinent of the debts of the deceased. Tle is an 
executor of his own wrong. 

Wma. Exors. 225, 226. 

(b) <A having Leen appointed agent by the deceased in 
his hfetime to coliect his debts and sell his goods, continues 
to do so after be has become aware of his death. He is an 
executor of lis own wrong in’ respect of acts done after he 
has become aware of the death of the deceased. 

Padget vy. Priest, 2'V. R. 97. ‘ 


(c) A sues as executor of the deceased, not being such. 
He is an executor of his own wrong. 


Other Ilustrations are— 

(4d) A is sued, and he, not being executor of the deceased, pleada in 
that character. A isan executor of bis own wrong (Wms. Exors 227). 

(¢) ‘The deceased in his lifetime makes a deed of gift of all Lis pro- 
perty to B in fraud of his creditors. B after the deccased’s death 
disposes of part of the property. He is an executor of bis own wrong 
(Wms. Exors. 228). 

As to the first Exception, a stranger may safely lock up the goods for 
preservation, direct the funeral in a manner suitable to the estate which 
is left, and defray the expenses of such funeral out of the deceased's 
effects, make an inventory of his property, feed his cattle, repair his 
house, or provide necessaries for his children (Wma. Exors. 229, site 

As to the second Exception, it is clear that if A takes the s 
of the deceased and sells or gives them to B, this shall c 
A as executor of his own wrong, but (in the absence of collusion) 
not B (Wuws. Exors. 281). ‘Thus whege a lessee died intestate 
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during the term and hia widow entered without taking possession, and 
paid rent, and afterwards her son-in-law took the premises with ber 
concurrence and the landlord’s asyent, and paid rent, and continued to 
occupy during the remainder of the term, it was held that he had not 
made bimselfexecutor of his own wrong (Paull v. Simpson, 9 Q. B. 865). 

So a man who possesses himself of the effects of the deceased under 
the authority of, and as agent for, the rightful executor, cannot be 
charged as executor of his own wrong : otherwise if he continue to act 
after the death of his principal (Wms. Isxors. 231, 232). 

An executor of his own wrong has all the liabilities though none of 
the privileges that belong to the character of executor ; and he is liable 
to be sued not only by the rightful executor or administrator, but by a 
creditor or legatee of the deceased. Bee Beardmore vy. Gregory, 1) 
Jur. N.S. 363. 


266. When a person has so acted as to become 
an executor of his own wrong, 
he is answerable to the right- 
ful exccutor or adininistrator or 
to any creditor or legatee of the deceased, to the 
extent of the assets which may have come to his 
hands, after deducting payments made to the right- 
ful executor or administrator, and payments made 
in a due course of administration. 


Wins. Exors. 234, 237, 

When an executor of bis own wrong pleads that he has fully admi- 
nistered, he cannot give in evidence a retainer tor his own debt ; 
for otherwise the executors of the deceased would be running a race 
to take possession of lis yoods without taking administration to hin. 

The agent ofan executor of his own wrong, who has, by collecting 
the assets, nade himself also lable as executor of his own wrong, can- 
not discharge himself by shewing that be has duly accounted fur his 
receipts to bis principal ; for the rule, that the receipt of the agent is 
the receipt of the principal, does not apply to the case of a wrong-doer 
(Shurland v. Mildon, 5 Mare, 469). 


PART XXXITI. 
Of the Powers of an Executor or Administrator. 


267. An executor or administrator has the same 
In respect of causes POWer to sue in respect of all 
of action surviving the causes of action that survive the 
deceased, and rentsdue deceased, and to distrain for all 
atthe time of his death. ‘ : 
rents due to him at the time of 
his death, as the deceased had when living. 
An Executor may distrain before probate (Whitehead v. Taylor, 10 


Linbility of an execu- 
tor of his own wrong. 


268. All demands whatsoever and all rights 

Demands and right) tO prosecute or defend any 

of action in favourofor action or special proceeding, 

against deceased, sur- existing in favour of or against 
against his ; 

executor or adminis. a person at the time of his de- 

bata cease, survive to and against his 
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executors or administrators ; except causes of 
action for defamation, assault as defined in the 
Indian Penal Code, or other personal injuries not 
causing the death of the party ; and except also 
cases where, after the death of the party, the 
relief sought could not be enjoyed, or granting it 
would be nugatory. 


Illustrations. 


(a) A collision takes place on a railway in consequence 
of some neglect or default of the officials, and a passenger is 
severely hurt, but not so as to cause death, He afterwards 
dies without having brought any action. The cause of 
action does not survive. 


(4) A sues for divoree. A dies, The cause of action 
does not survive to his representative. 


This is nearly the English law as to personal injuries. But the 
Indian Act goes further. By English law actions founded on what are 
technically called wrongs to the freehold do not survive except in the 
cases mentioned in 8&4 Wm TV. c. 42, 5. 2 Act ATT of 1855, sce 
Was. Exors. 707. But it is clear that this section extends to such 
injuries, and that an executor or administrator may, for example, bring 
a suit for diverting a watercourse, obstructing lights or cutting down 
trees in the lite-time of his testator or iptestate. 

“Personal injuries not causing the denth of the party" :—If they do 
cause his death, where the deceased could have maintained the action, 
if alive, a suit for damages may be brought under Art Nu. XH of 
1855 (“ An Act to provide compensation to families for lors 
occasioned by the death of a person caused by actionable wrong).” 
This Act is the English Statute 9 & 10 Vic. cap. 93 (Lord Camp. 
bell’s Act), with the additional provision that im any kuch suit “the 
executor, administrator or representative of the decvased may insert a 
claim for, and recover any pecuniary logs to the estate of the deceased 
caused by such wrongful act, nevlect or defaul: whieh sum, when 
recovered, shall be decued part of the asscts of the deceased.” See 
Acts XII] and ALT of 1545 sn the Appendix. 


269. An executor or administrator has power 
Power of executor sy dispose of the property of 
er administrator to the deceased, citber wholly or 
dispose of deceased's jin part, in such manner as he 
property. hink 
may think fit. 


So in England as to personalty (Wms. Exors. 838). The property 
so disposed of cannot be followed by creditors or legatecs into 
the hands of the alience. The principle is that the executor or 
administrator, in many instances, muaf sell in order to perform bis 
duty in paying debts, etc.; and no one would deal with an executor 
or administrator if liable afterwards to Le called to an account ( Whale 
v. Booth, 4T. RB. 625 per Lord 
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Illustrations. 


(a) The deceased has made a specific bequest of part 
of his property. The executor, not having assented to 
the bequest, sells the subject of it. The sale ts valid. 

Fryer v. Ward, 32 L. J. Ch. 433: the purchaser should get the 
specific legatee to concur in the assignment, lest the executor should 
have assented to the bequest (Sugd. V. & P.) see Section 293, infra. 

(b) The executor, in the exercise of his discretion, mort- 
gagesa part of the immovecable estate of tlie deceased. 
The mortgage is valid. 


The mortgage may be by actual assignment or deposit, and it may 
roperly give the mortgaree a power of sale (Wms. Exors. 840). 
Bo the executor may pledge part of the assets, and the pledgee may 
sell the things pledyed if they are not redeemed within the proper time 
(Htuasell v. Place, 18 Beav. 28, 29). 

Of course when there is collusion between the purchaser or mort- 
gagee and the personal representative, e.g. to obtain the testator’s 
effects at a nominal price, or to get payment of a security for the re- 
presentative’s own debt, the fraud vitiates the transaction, and the 
attempt to transfer the property is ineffectual (Wms. Exors. 84), 
$45). 

When a power of sale is given to executors they cannot sell by 
attorney : delegatus non potest delegare, Sugd. Pow. 8th ed. 174. 


270. If an executor or administrator pur- 

Purchase by exceutor Chases, either directly or indi- 
or administrator of de- rectly, any part of the property 
Gensed’'s property. of the deceased, the sale is 
voidable at the imstance of any other person 
interested in the property sold. 

The exccutor is considered a trustee for the persons interested in 
the estate, and shall secount for the utmost extent of advantage made 
by him of the subject so purchased. And if executors sell to a trus- 
tee for themselves or to ane of themselves the transuction cannot stand 
if it be not for the benefit of the cesturs gue trust (see Sugd. Pow, 8th 
ed. 126). 

271. When there are several executors or admi- 

Powers of reveral istrators, the powers of all may, 
executors or adminis- in the absence of any direction 
trators, exereiseable by tg the contrary, be exercised by 

any one of them who has proved 
the Will or taken out adwinistration. 


Illustrations. 
(a) One of several executors has power to release a debt 
due to the deceased. 


Jacomb v. Harwood, 2 Ves. Sen. 267. So one executor has power 
to settle an account with a person accountable to the estate (Smith vy, 
" ‘37 Beay. 446: But see Stott v. Lord, 8 Jur. N.S. 7*™ 
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One has power to surrender a lease. 


(c) One has power to sell the property of the deceased, 
moveable or immoveable. 


But it is desirable to get all the executors to concur in order to 
guerd against the possible event of a sale baving been made by any 
other executor. 


(d) One has power to assent to a legacy. 
Was. Exors. 853. Even to his own legacy. 


(e) One has power to endorse a promissory note pay- 
able to the deceased. 

(f) The Will appoints A, B, C and D to be executors, 
and directs that two of them shall be a quorum. No act 
can be done by a single executor. 

Illustration (f), which, like all the other Hlustrations in this Act, 
is to be regarded as not merely an oe of the law in operation, 
but the law itself, shewing by example what it is, wil incouveniently 
restrain the power of executors in dealing with the assets. For no 
one will now be safe in dealing with a single exceutor unless he sees the 
pe and ascertains eidher that no other executors were appointed 

y the testator, or that the Will contains no such direction: as that 
mentioned in the Illustration, Ino England it has long been felt 
that no difficulty shonld be thrown in the way of the dealing 
by executors with the property of their testuters: @ purchaser 
from an executor is therefore not bound to enquire whether the other 
executors concur, the theory being that co-executors, however pume- 
rous, are regarded as an individual person. But though one of several 
executors may dixpose of the assets so as to bind the others, one of 
several executors is not the agent of vke others so as to bind them by 
his several contracts (Turner v. Hurdey, 9 M. & W. 770, 773). 


272. Upon the death of one or more of 

dievivaliot powervon several executors or administra- 
death of one of seve- tors, all the powers of the office 
ral executors or ad- become vested in the survivors 
wnistrators. ; 

or survivor. 

Flanders v. Clarke, 3 Atk. 509: Hudson v. Hudson, Ca. t. Talbot, 
127: Wms. Exors. 85.5. 

273. The administrator of effects unadminis- 

Powers of adminise ‘tered has, with respect to such 
trator of effects unad- effects, the sume powers as thie 
ministered. original executor or administra- 
tor. 


Catherwood v. Chabaud, 1 B. & C. 154, per Bayley J. Wms, Exors. 
865. 


274. An administrator during minority has all 
Powers of adminis- the powers of an urdinary admi- 
trator during minority. nistrator. 


Was. Exors. 426. But by the law of England it is said that he 
cannot do anything to the prejudice of the infant, and therefure he 
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cannot sell the goods of the deceased any further than they are neces- 
sary for the payment of debts, nor can he otherwise sell a term for 
years during the minority (Ibid. 427, 428 and see 2 Strange No. 
Ca, 158). The Indian Legislature appears to have done away with this 
limitation of the administrator's power. 


275. When probate or letters of administration 

Powers of married ave been granted to a married 
executrix or adminis- Woman, she has all the powers 
oe of an ordinary executor or admi- 
nistrator. 


This would scem by implication to deprive the husband of the pri- 
vilege which he has hitherto enjoyed of administering in his wife’s 
right. This privilege was given him for his own safety, lest she should 
misapply the funds, in which case he would, as the law has hitherto 
stood, be liable. She may now release a debt, assent to a legacy, or 
make a gift or grant without her husband’s concurrence—of all which 
acts she is incapable by the law of England (Wms. Exors, 867, 
Het It would under these circumstances be harsh to hold the husband 
liable for her acts as exccutrix or administratrix, and it is probable 
that such liability no longer exists, although it is to be regretted that 
the Legislature bas left the point to inference. See further infra, at 
Sec. 328. 


PART XXXIV. 


Of the Duties ofan Executor or Administrator. 


276. It is the duty of an executor to perform 
As to deceased's fu- the funeral of the deceased in a 
manner suitable to his condition, 

if he has left property sufficient for the purpose. 

The executor is entitled to be allowed reasonable expenses, accord- 
ing to the testator’s condition in life; and if he exceeds those, he 
is to take the chance of the estate turning out insolvent. No precise 
sum can be fixed to govern executors in all cases. It must obviously 
vary in every instance, not only with the station in life of each parti- 
cular testator, but also with the price of the requisite articles at the 

articular place, Adwards v. Edwards, 2 Cr. & M. 612: and see 
ullick v. Mullick, } Knapp, 245, as to the expenses of the funeral 
obsequies of a Ilindu testator. 


277. An executor or administrator shall, within 
Inventory and ac- six months from the grant of 
count. probate or letters of administra- 
tion, exhibit in the Court by which the same may 
have been granted an inventory containing a full 


and true estimate of all the property in possession, 
and all the credits, and also all the debts owing by 
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any person or persons to which the executor or ad- 
ministrator is entitled in that character, and shall 
in like manner, Within one year from the date afore- 
said, exhibit an account of the estate, showing the 
assets that may have come to his hands, and the’ 


manner in which they have been applied or disposed 
of. 


The inventory must bear a stamp of one rupee. See the Schedule. 

An administrator durante mmortate may be compelled to give in an 
inventory though his administration has expired (Taylor y, Newton, 
1 Ca. t. Lee, 15). 

As to the form of the Inventory, it seems unnecessary to distinguish, 
as is done in England, between good debts and those which are doubt- 
ful or desperate (Wms. Exors. 883). [tia enough if the appraise- 
ment be made by any bonest persons, and there seems no need of its 
being specially verified. 

The Inventory contemplated by this Section appears to include not 
only all the deceased died possessed of within the jurisdiction, but also 
the subsequent profits of his business, and the rents of his leaseholda. 
Property out of the jurisdiction should certainly not be included. 


278. The executor or administrator shall collect, 
Duty of exceutoror With reasonable diligence, the 
admunistrator as to pros property of the deceased and the 
perty of and dcbisow- debts that were due to hin at 
a the time of his death. 


There is no fixed period for realising assets, which varies with the 
property and circumstances (flughes vo Empaon, 22 Boay, UBT). 

Illustration & to Sec. 828 infra, shows that if by unduly delay- 
ing ty) bring a suit the eaccutor or adininistrator enables a 
debtor of the deceased to aviil himself of the Act of limitations, 
the executor or administratur will be personally Jiable (Wma. 
Exora, 889, where ‘creditor’ is put for ‘debtor’). The difficulty of 
collecting arrears of rent ig no excuse for not collecting them, without 
some evidence that in fact they would not have been recovered (Jn re 
Alexander, 13 Ir. Chan. Rep. 137). An executor ia chargeable with 
interest on urreais ul rent unreceived (Zebls v. Carpenter, 1 Madd. 
293). 

An executor cannot carry ona trade except to wind up, but may 
and even should complete some contracts (Collinson v. Luster, 7D. M. 
G. 634, S. C. 20 Beay. 355-6: and see Labouchere v. Tupper, 5 W. AM. 
197). 


279. Funeral expenses to a reasonable amount, 

tobe paid according to the degree and qua- 

all debts. lity of the deceased, and Jeath- 

bed charges, including fees for medical attendance, 

and board and lodging for one month previous to 
his death, are to be paid before all debts. 


As to the funeral expenses see Section 276: Wms. Exors 871, 890. 

The provision as to board and lodging for one month oe to 
the death of the deceased wad introduced in consequence of a 8 jd 
tion made in an able memorandum on the Bill, for which the Select 
Committee were indebted to the present Administrator General of 
Bengal. It is obvious, as Mr. Hogg remarks, that this provision will 
tend to ensure a comfortable abode for the sick. 

The Administrator General is bound by 26 & 27 Vic. c. 57 (the 
Regimental Debts Act) 8.21 to administer Military estates in accord- 
ance with the provisions of Section 4 of that Statute, as to preferen- 
tinl charges. Section 4 enacts that “ Where an Officer or Soldier dies 
on service, the following classes of expenses and debts incurred and 
owing by him, or on his account, shall, for the purposes of this Act, be 
considered preferential charges on his personal property, and be py 
able thereout in preference to all other debts and liabilities, and, as 
among themselves, in the following order :— 

(1.) Expenses of last illness and funeral. 

(2.) Military debts, namely, sums due in respect of—Quarters ; 
Mess, Band and other Regimental accounts: Military clothing, ap- 
pointments, and equipments, not exceeding a sum equal to six months 
pay of the deceased, and having become due within 18 months before 

iis death; including sums due to any Agent or to any Paymaster, 
Quartermaster or other Officer, on any such account, or on account of 
any advance made for any such purpose. 

To which shall be added, where the death occurs out of the United 
Kingdom, 

(3.) Servants’ wages, not exceeding two months’ wages to each 
servant. 

(4.) Mousehold expenses incurred within a month before the death 
or after the last issue of pay to the deceased, whichever is the shorter 
period.” 


280. The expenses of obtaining probate or let- 

Expenses to be paid t€18 of administration, including 
next after such ex- the costs incurred for or in res- 
PEnnes pect of any judicial proceedings 
that may be necessary for administering the estate, 
are to be paid next after the funeral expenses and 
death-bed charges. 


These costs area first charge on the estate: see Wins. Exors. 891, 
and cases there cited, to which add Sanderson v. Stoddart, 9 Juv. 
N.S. 1216, where, though the executors bad voluntarily confessed 
judgments and thus denuded themselves of the assets, they were held 
entitled to be ie in priority. 

Where the Will provides for payment of “ testamentary expenses” 
out of a specific bequest, this provision does not include the costs of a 
suit occasioned by the Will, for the words “ testamentary expenses” 
are confined to the usual charges of the probate, &c., and such costa 
must therefore be paid out of the residuary estate ee Exors, 891). 

As the Act contains no rules for the guidance of the Court in giving 
costa, the following passage from a recent judgment of Sir J. P. Wilde 
may be usefully quoted :—“ First, if the cause of litigation take its 
origin in the fault of the testator or those interested in the residue, 
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the costs roperly be paid out of the estate; secondly, if there 
be sufficient and ecaable Groat looking to the knowledge and 
means of abel of the opposing party, to question either the 
execution of the Will or the a | of the testator, or to put forward 
a charge of undue influence or fraud, the losing party may properly be 
relieved from the costs of his successful opponent (Mitchell v. Gard, 
3 Sw. & T. 278). 

Here and in Section 320 the framers of this Act appear to assume the 
existence of administration-suits in India. It is true that the High 
Court in ite original jurisdiction has continued to entertain such auits 
in analogy to the practice of the late Supreme Court. But there is 
no allusion to this kind of suit in the Civil Procedure Code. 

In an administration-suit no costs can be given out of the estate, 
except for those proceedings that are in their origin properly directed 
for the benefit of the estate, or which have in their result conduced to 
that benefit (Bartlett v. Wood, 9 W. KR. 817). 


281. Wages due for services rendered to the 
Wages for certain deceased within three months 


services tobenext paid, next preceding his death by any 

and then the other labourer, artizan, or domestic 

debts. 
servant are next to be paid, and 


then the other debts of the deceased. 


Wms. Exors. 923: 26 & 27 Vic. ¢. 57, 8. 4. 

“ Domestic servant.” In Ole v. Morgan, 1 D. M. G. 859, where the 
words were ‘servant in the testator's damestic establishment’, L. C. 
Truro seemed to think a domestic servant was an in-door servant, 1. ¢. 
one living in the house and dicted by his master, and held that the 
words above cited did not apply to a head gardener living out of the 
house on board wages. Of course the ‘doinestic segvant’ must have been 
the servant of the deceased, and not, ¢.g. a coachman supplied by a 
job-master (Chilcot v. Bromley, 12 Ves. 114). 

The executor or administrator must be careful to observe the rules 
of priority laid down in this and Sections 279, 280. For if, having 
notice of the existence of superior debts, be pay debta of a lower 
degree first, he must, on a deficiency of assets, answer those of a higher 
out of his own estate (Wins. Exors. 893). If, for exainple, he exhaust 
the assets in discharging the amount of a promissory note given by 
the deceased, he will have to pay out of his own pocket the funeral 
and testamentary expenses and the wages mentioned in Section 280. 
And the testator cannot disappoint the rules of law as to the prece- 
dence of debts by directing his executor to make an equal distribution 
of the assets among ail his creditors (Turner v. Cor, 8 Moo. P.C. 
288). But an executor may voluntarily pay adebt of an inferior 
nature before one of a superior, of which he has no notice (Wms. 
Exors. 926), and a precipitate payment inay be good, if made without 
the fraud of which such precipitancy is rebuttable evidence (Nosotti v. 
Jefferson, 11 W. BR. 64, reversing the decision of Stuart V. C. 


Kid. 658). 
282. Save as aforesaid, no creditor is to have a 


Save as aforesaid, ali Tight of priority over another, by 
debts tobe paid equally reason that hia debt is secured 
aad rateably. by an instrument under seal, ur 
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on any other account, But the executor or admt- 
nistrator shall pay all such debts as he knows 
of, including his own, equally and rateably, as far 
as the assets of the deceased will extend. 


An exccutor may pay a debt justly due to enother person although 
barred by the Act of limitation in the testator’s lifetime, and be may 
retain a debt due to himself, although so barred (Stahlschmidt v. Lett, } 
Sm. & G. 415: Hill v. Walker, 4 K. & J. 166). 

Respecting payments and retainers by an executor the Commis- 
sioners observe :—“ We do not propose to extend to India the rule 
which enables an executor to pay any creditor (whether himself or 
another person) in preference to another ereditor of equal degree 
(Wins, Mxors, 930, 936). We have provided that funeral and death- 
bed expenses and charges of probate, and administration are to be first 
paid, then wages due to any labourer, artizan or domestic servant em- 
ployed by the deceased ; and that in respect of no other debt shall a 
ereditor be entitled to a preference, cither by reason of its being 
secured by deed under seal or on any other account.” 


283. Ifthe domicile of the deceased was not in 
Application of move- British India, the application of 


able property to pay- his moveable property to the 
ment of debts, where ; ; 

the deceased's domicile payment of his debts 1s to be 
wag notin British India. reyulated by the law of the 


country in which he was domiciled. 


Illustration. 


e 

A dies, having his domicile in a country where instru- 
ments under seal have priority over instruments not under 
sual, leaving moveable property to the value of 10,000 
ryupecs, IMmoveable property to the value of 5,000 rupees, 
debts on instruments under seal to the amount of 10,000 
rupees, and debts on instruments not under seal to the 
same amount. The debts on the instruments under seal 
are to be paid in full out of the moveable estate, and the 
procceds of the immoveable estate are to be applied as far 
as they will extend towards the discharge of the debts not 
under seal. Accordingly, one-half of the amount of the 
debts not under seal is to be paid out of the proceeds of 
the immoveable estate. 


This isin accordance with the rule laid down by Romilly M. R. in 
Wilson v. Lady Dunsany, 18 HKeav. 293. Cases under this Section 
will generally arise when the deceased dying in India is domiciled in 
England. It is therefore desirable to state the rules of priority esta- 
blished by English law. 

let,—The solicttor’a charging-lien. 

Qad.— Debts due to the Crown by record or specialty (¢. ¢. instru- 
ments udder seal.) 
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Srd.—Debte to which particular statutes give priority (Wms. Exors. 
895, 898), such as money due to a parish by the overseers of the poor, 
or by the officers of a friendly society to the suciety, and debta due by 
an officer to his regiment. 

4th—Debts of Record (Judgments, Decrees, Recognizances). 

5th.—Debts due to the Crown by simple contract (Parker, Rep. 
103). 

6th.—Debts by specialty (instrument under seal) and debts for rent, 
(except for land out of England, Wincent v. Grodson, 4D. M. G. 546); 
but not voluntary bonds or covenants (Markwell v. Markwell, 10 
Jur. N.S. 816), nor bonds ex turps causa, nor contingent debs by 
specialty. 

7th.—-Debts by simple contract. 

8th— Voluntary bonds and voluntary promissory notes (Dawson v. 
Kearton, 2 Sanh S. 113). 


284. No creditor who has received payment of 

Creditor paid in part 2 part of his debt by virtue of 
under Section 283 the last preceding Section shall 
to bring such payment he entitled to share in the pro- 
into account betore : 
sharing in proceeds of ceeds of the immoveable estate 
immoveable property. of the deceased unless he brings 
such payment into account for the benetit of the 
other creditors. 


Illustration. 


A dies, having his domicile in a country where instru- 
ments under seal have priority over tustruinents not under 
seal, leaving moveable property to the value of 5,000) ru- 
pees, and immoveable property to the value of 10,000 
rupees, debts on instruments under seal to the amount of 
10,000 rupees, and debts on instruments uot under seal to 
the same amount. The creditors holding instruments un- 
der seal receive half of their debts out of the proceeus of 
the moveable estate. The proceeds of the imimoveable 
estate are tu be appil:d in payment of the debts ou instru- 
ments not under seal uutil one-half of such debts has been 
discharged. This will leave 5,000 rupees, which are to be 
distributed rateably amongst all the creditors without dis- 
tinction in proportion to the amount which may remain due 
to them. 


In the case put, the specialty creditors, instead of resorting to the 
immoveable property. wuich, in England, they alone could reach (before 
the passing of Stat. 3&4 W. IV. c. Jud), proceed against the move- 
able property to the exclusion of the simple contract crediturs, who bad 
no other fund, and the Court * marshall» the assets,” as it is called, b 

itting the simple coutract creditors to stand in the place of speci- 
alty creditors against the immoveable property so far as the latter 
have exhausted the moveable (Wms. Exors. 1549). 
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Debts to be paid 285. Debts of every descrip- 
nepacies: tion must be paid before any 
legacy. 


As the whole estate is liable, in the hands of the executor or admi- 
nistrator, to the payment of the testator’s debts, the executor or admi- 
nistrator must take care to discharge them before the come of any 
legacy. There is no distinction in this respect, in favour of specific 
legacies (Wms. Exors. 1207) ; and even voluntary bonds must be paid 
in preference to legacies (Wms. Exors. 914). 


286. If the estate of the deceased is subject to 
Executor or admine HY contingent liabilities, an ex- 
istrator nut bound to ecutor or administrator 1s not 
ay levacies without 1 
A einaite. bound to pay any legacy without 
a sufficient indemnity to meet 
the liabilities whenever they may become due. 


Otherwise, if the contingent covenants, &c., should afterwards be 
broken, the executor would be liable to answer the damages out of his 
own pocket, without any fault in him (see Wms. Exors. 1211, and 
cases there cited ; to which add Brewer v. Pocock, 23 Beav. 310: 
Waller v. Barrett, 24 Beav. 413, where the principles on which the 
Court acts in indemnifying executors against the outstanding leasehold 
covenants of their testators are clearly stated by the Master of the Rolls). 


287. Ifthe assets, after payment of debts, neces- 

Abatement of gener- sury expenses and specific lega- 
By REACIS. cies, are not sufficient to pay all 
the general legacies in full, the latter shall abate or 
be diminished in equal proportions, and the executor 
has no right to pay one legatee in preference to 

Executor not to pay nother, nor to retain any money 
one legatee in pre- on account of a legacy to him- 
ference to suother. self or to any person for whom 
he is a trustee. 


Wmuns. Exors. 1228, 1224. 

This will probably be understood as referring only to legatees who 
are all volunteers. For if there be any valuable consideration for the 
testamentary gift, as where a general jegacy is given in consideration 
of a debt owing to the legatee by the testator at the death of the latter, 
or of the relinquishment of any right or interest existing at the testa- 
tor’s death, such legacy is entitled to a preference of payment over the 
other general legacies, which are mere bounties (Wms. Exors, 1228, 
1229, 1230). : 

General legacies given to volunteers are not exempted from abate- 
ment on the ground of their being applied to any particular object or 

Thus legacies of a certain sum each to executors for their 
care and grouble, or of suma of money for mourning rings, or to 
servants or to the testator's wife or child, are not to be preferted to 
other general legacies (Wms. Exors. 1231). 
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Section 291 shews that for the purpose of abatement life-interests 
and annuities are to be treated as general legacies. 

Prima facie the testator muat be presumed to have intended that 
all his legatees should be paid in equal proportions: be may give a 
preference (Lewin v. Lewin, 2 Ves. Sen. 415), but the onus is on those 
who contend for a priority to shew that he intended to give a pre- 
ference to a particular legatee (Brown v. Brown, 1 Keen 275, 277): 
and the proof of this must be clear and conclusive (Miller v. Huddle- 
stone, 3 Mac. & G. 528 per Lord Truro). A direction in the first place 
to pay what may be due on the testator’s covenant to D, then to set 
apart what may be sufficient to pay certain annuities given by the Will, 
and in the next place, after making such investments, to pay the le- 
gacies given by the Willis not sutlicient to give a preference to the 
annuitants over the legatees (2 Spence, Ey. Jur. 330, citin 
Thwaies vy. Foreman, Coll. 409: see Wms. Exors, 1282, 1234: 
Re Wiltshire, 6 Jur. N.S. 190). 

With regard to general eens of stock the abatement will be ro- 
gulated by the value of stock at the end of one year next after the 
testator’s death (Wma. Exors. 1223 n.) 

Of course a residuary legatee has no right to call upon particular 
general legatees to abate, unless, perbaps, when there ts at the testa- 
tor’s death a residue of a certain amount, but by reason of the executor's 
devastavit the estate becomes insufficient to pay all the pecuniary 
legacies. Even here, however, Lord Thurlow avd Sir Wm. Grant 
thought no abatement should take place ( Funnereau v. Poyntz, 1 Bro. 
C. C. 478: Page v. Leapingwell, 18 Ves. 466). 


288. Where there is a specific legacy, and the 
Non-abatement of 2#8sets are sufficient for the pay- 
specific legacy when ment of debts and necessary ¢x- 
axscts sufficient to pay penses, the thing specified must 
ebtes. : . 
| be delivered to the legatee with- 
out any abatement. 
As long as any of the assets not specifically becucathed remain, 
the things specified are not tu be applied to in payment of debts, or of 
costs where a suit has been inatituted (Wms. Exors, 1235). But 
when the assets not specifically bequeathed are insufficient to 


pay all the debts, then the specific legatees must abate in proportion 
to the value of their individual legacies. 


289. Where there is a demonstrative legacy, and 

Right under demons- the assets are suflicient for the 
trative legacy, when payment of debts and necessary 
the assets are sufficient 
to pay debts and neces- eXpenses, the levatee has a pre- 
wary expenses. ferential claim for payment of his 
legacy out of the fund from which the legacy is 
directed to be paid until such fund is exhausted, and 
if after the fund is exhausted, part of the legacy 
still remains unpaid, he is entitled to rank for the 
remainder against the general assets as for a legacy 
of the amount of such unpaid remainder. 
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In this, as in the case of specific legacies, the testator’s intention is 
the principle ; for it is inferred, that he in referring to specific parts 
of his estate for payment of particular legacies, intended those legacies 
a preference to others whicb he had not sv secured (Loberis v. Pocock, 
4 Vou 150). 


290. Ifthe assets are not sufficient to answer 

Rateable abatement the debts and the specific lega- 
of specific legacies. cles, an abatement shall be made 
from the latter rateably in proportion to their res- 
pective amounts, 


Lllustration. 


A has bequeathed to Ba diamond ring, valued at 500 
rupees, and to Ca horse, valued at 1,000 rupees. It is 
found necessary to sell all the effects of the testator, and 
his assets, after payment of debts, are only 1,000 rupees. 
Of this sum rupees 333-5-4 are to be paid to B, aud rupees 
666-10-8 to C. 


Wins. Exors, 1235, 
Ro a demonstrative Jegatee must abate with the specific legatees 
(Roberts vy. Pocock, 4 Ves. 150). 


291. For the purpose of abatement, a legacy for 

Legacies treated as life, @ sum appropriated by the 
general for, purpose of Will to produce an annuity, and 
aparement. the value of anannuity when no 
sum has been appropriated to produce it, shall be 
treated as general legacies. 


PART XXXV. 
Of the Executor's Assent to a Legacy. 


999 

Executor’s assent ne- 292. The assent of the exe- 
cessary to complete cutor 1s necessary to complete a 
legatec's title. legatee’s title to his legacy. 


Iilustrations. 


(a) A by his will bequeaths to B his Government paper, 
which is in deposit with the Bank of Bengal. The Baok 
has no authority to deliver the securities, nor B a right to 
take possession of them, without the assent of the executor. 
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(b) A by his Will has bequeathed to C his house in 
Calcutta in the tenancy of B. Cis not entitled to receive 
the reuts without the assent of the executor. 


B would have no right to take possession of the securities, or C to 
receive the rents, even though the testator by his Will expreasl ‘di- 
rected that they should do so without his executor's assent. For j this 
were permitted a testator might appoint all his effects to be thus taken 
in fraud of his creditors (Wms. Exors. 1236). . 

Here is another Illustration : 

A by his Will forgives a debt due to him from B. A debt 80 for- 
given 1s regarded in the light of a legacy, and B mast pay the debt 
unless the executor assents (Wms. Exora. 1236). 

The rule laid down in this Section is for the executor’s protection, 
he being responsible tu the creditors of the deceased to the extent of 
the whole estate. 

Before the assent, the legatee has an inchoate right to the lepacy, 
transmissible to his representatives in case of his death before it jis 
paid or delivered (Wins. Exors. 1236), 


293. The assent of the executor to a specific be. 

Effect of executor's quest shall be sufficient to divest 
assent tospecificlegacy. is interest as executor therein, 
and to transfer the subject of the beque-t to the le- 
gatee, unless the nature or the circumstances of the 
property require that it shall be transferred in a 

Aascntmaytegeibal particular way. This assent may 
and either express or be verbal, and it may be either 
implied. express or implied from the cuon- 
duct of the executor. 

It is the Will which gives the interest to the legatec, and therefore 


the law does not require any exact form in which the assent is to be 
made (1 Jarm. Byth. Conv. ed. Sweet, 185). 


Illustrations. 


(a) A horse is bequeathed. The executor requests the 
legatee to dispose of it, or athird party proposes to pur- 
chase the horse from the executor, aud he directa him to 
apply to the legatee. Assent to the legacy is implied. 

So if the executor himself buys the borse, or offers the legatee 
money for it (Wins. Exors. 1238). 

(6) The interest of a fund is directed by the Will to be 
applied for the maintenance of the legatee during his minori- 
ty. The executor commences so to apply it. This is an 
assent to the whole of the bequest. 


Paramour v. Yardley, Plowd. 539. 


(c) A bequest is made of a fund to A, and after him 
to B. The executor pays the interest of the fund to A. 
This is an implied assent to the bequest to B, 
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For the particular estate and remainder constitute but one estate 
(Wins. Exors. 1240). 


(d) Executors die after paying all the debts of the 
testator, but before satisfaction of specific legacies. Assent 
to the legacies may be presumed. 


This is upon the principle that in the absence of evidence the exe- 
cutors shall be taken to have acted in conformity with their duty. 


(e) A person to whom a specific article has been be- 
queathed takes possession of it and retains it without any 
objection on the part of the executor. His assent may be 
presumed, 


‘ Retains it,” ¢. e., for some considerable time and with the executor’s 
knowledge. 


294. The assent of an executor to a legacy may 
Conditional assent, be conditional, and if the condi- 
tion be one which he has a right 

to enforce, and it is not performed, there is nu assent. 


Illustration. 


(2) A bequeaths to B his lands of Sultdupur, which at 
the date of the Will, and at the death of A, were subject 
to a mortgage for 10,000 rupees. The executor assents to 
the bequest, on condition that B shall within a limited 
time pay the amount due on the mortgage at the testator’s 
death. The amount is not paid. There is no assent. 

(6) The executor assents to a bequest on condition that 
the legatee shall pay hin a sum of money. The payment 
is not made. The assent is nevertheless valid. 


Because the condition was such as the executor had no authority 
to impose (Wms. Exors. 1241). 


295. When the executor is a legatee, his assent 

Assent of executor to to his own legacy is necessary to 
hia own legacy. complete his title to it, in the 
same way as it is required when the bequest is to 
another person, and his assent may in hike manner 
be express or implied. Assent shall be implied 

er ee if in his manner of administering 

ceumies the property he dves any act 
which is referable to his character of legatee and is 
not referable to his character of executor. 


v. Sturges, 7 Taunt. 283, per Gibbs C. J. 


Tllustrativi. 


An executor takes the rent of a house or the iuterest of 
Government securities bequeathed to him, and applies it to 
his own use. This is assent. 


An executor's assent to his own legacy is required on the same prin- 
ciple as his assent in the case of a bequest to another person, ez. that 
until he has examined the state of the asseta, he cannot decide whether 
they will admit of his taking the thing bequeathed asa legacy, and 
whether it must not of necessity be applied in sutisfaction of debts 
(Wms. Exors. 1244). 

Other Hlustrations are. An executor says that he will have the 
legacy according to the Will: or hy deed reciting that he hae a house 
by bequest, assizns it; or repairs a Louse beqaeathed to him at lis own 
expense ; or excludes a co-executor from jomt oecupaney of property 
with him; or performs a condition or trust annexed to the bequest 
the executor has impliedly assented to his legacy. 

Itisa rule that it is not suthcient to constitute an unphed assent 
to shew that the act is equally applicable to the title of legatee ns to 
the character of executor (Wins. aaa 1245). ‘Thus af the executor 
sells or grantsa lease of a house bequeathed to him, this cannot be 
construed an assent, because the act is consistent with hix power and 


character as executor. 
If an executor-legatee renounce probate, his assent to bis own 


legacy will be ineffectual. 


aye r ve Pree 

Ahan exeenten 296. The assent of the execu 

gives effect to legacy tor toa levacy gives effect to it 
from testator's death. from the death of the testator. 


Wins. Exors. 1243. ‘ 


Illustrations. 


(a) A legatee sells his legacy before it 1s awsented to by 
the executor. The executors subsequent assent operates for 
the benetit of the purchaser, and completes his title to the 
legacy. 

(6) A bequeaths 1,000 rupees to B with interest, from 
his death. The executor does not assent to this legacy 
until the expiration of a year from A’s death. Bois enti- 
tled to interest from the death of A. 

It isthe duty of executors to assent as soon aa all the delta and 
expenses attending the administration have been satisted and 


there is a sufficient residue to pay all the legacies (1 Rop. Leg. 
by White, 854). 


eecaiaeaoe bound 297. An executor is not 
to pay or deliver lega- bound to pay or deliver any leya- 
ries until after one year ey until the expiration of one 
from testator's death. : 
year from the testator’s death. 


Wins Exors. 1250 
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Illustration. 

A by his Will directs his legacies to be paid within six 
montha after his death. The executor is not bound to pay 
them before the expiration of a year. 

Benson v. Maude, 6 Madd. 15; Brooke v. Lewis, ibid. 358. 


One year is also the period fixed by the Civil law and adopted by 
the English Courts. During this time it is presumed that the execu- 
tor may fully inform hinself of the state of the property (Wood v. 
Penoyre, 13 Ves. 333, 334). But within that period (as the Illustra- 
tion shews) he cannot be compelled to pay a legacy, even where the 
testator directs it to be discharged within a less time after his death. Of 
course, if the state of the testator's circumstances be such as to enable 
the executors to discharge legacies at an earlier period, they have 
authority to do so. 


PART XXXVI. 
Of the Payment and Apportionment of Annuities. 


298. Where an annuity is given by the Will, 

Commencement of 284 no time is fixed for its com- 
annuity when no time mencement, it shall commence 
fixed by Will. from the testator’s death, and the 
first payment shall be made at the expiration of a 
year next after that event. 

Gibson v. Bott, 7 Ves. 96, 97 per Lord Eldon. 


299. Where there is a direction that the annuity 
When payment of Shall be paid quarterly or month- 
annuity to be paid ly, the first payment shall be due 
quate a, monty at the end of the first quarter or 
ret falls due. 
first month, as the case may be, 
after the testator’s death ; and shall, if the executor 
think fit, be paid when due, but the executor shall 
not be bound to pay it till the end of the year. 


Houghton v. Franklin, 1 Sim. & Stu. 390. 
300. Where there is a direction that the first 
Dates of successive Payment of an annuity shall be 
payments when first made within one month or any 
payment of an annuity other division of time from the 
directed to be made 
within a given time, or death of the testator, or ona day 
on a day certain. certain, the successive payments 
. are to be made on the anniver- 
Apportionment where gary of the earliest day on which 
annuitant dies between the Will : 
times of payment. e Will authorizes the first pay- 


ment to be made; and if the 
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annuitant should die in the interval betweon the 
times of payment, an apportioned share of the an- 
nuity shall be paid to his representative. 

Here the English law as laid down in ZJrvin v. Jronmonger, 2 RB. 
& M. 531, appears slightly departed from. According to that caae 
where a testatot gives an annuity to A for life, and directs the firat 
payment to be made within one month from his, the testator's, death, 
the annuity commences from such death; the first year's payment is 


paid in advance at the appointed time: the payment for the second 
year does not become due till the end of that year. 


PART XXXVII. 
Of the Investment of Funds to provide for Leyucies. 


301. Where a legacy, not being a specific lega- 
Investment of sum CY» 18 given for life, the sum be- 
bequeathed where a queathed shall at the end of the 
legacy, not specific, is year be invested in such securi- 
given for life. : ; : 
ties as the High Court may, by 
any general rule to be made from time to time, 
authorize or direct, and the proceeds thereof shall 
be paid to the legatee as the same shall accrue due. 
302. Where a general legacy is given to be paid 
Investmentofamount St @ future time, the executor 
of general legacy, tobe Shall invest a suin sufficient to 
paid at a future time. meet it in securitics of the kind 
mentioned in the last preceding 
Section. The intermediate in- 


terest shall form part of the residue of the testator’s 
estate. 


Phipps v. Annesley, 2 Atk. 58: Nichkesson vy. Cochill, 9 Jur. 
N.S. 975. 


Intermediate interest. 


303. Where an annuity is given and no fund is 
Procedure when no Charged with its payment or 
fund is charged with or appropriated by the Will to 
= toanan- answer it, a Government annui- 
ty of the specified amount shall 
be purchased, or, if no such annuity can be obtained, 
then a sum sufficient to produce the annuity shall 
be invested for that purpose in such securities as 
the High Court may, by any general rule to be 
made from time to time, authorize or direct. 
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804. Where a bequest is contingent, the executor 

Tavlos. not bound to invest the amount 
legatee of amount of Of the legacy, but may transfer 
contingent bequest. § the whole residue of the estate 
to the residuary legatee on his giving sufficient 
security for the payment of the legacy if it shall 
become due. 

The principle is that the legatee being entitled to receive a certain 
sum of money when the contingent event happens, the legacy is not 
capable of being secured by the present appropriation of any sum of 


stock, which is always fluctuating in value. See Webber v. Webber, 
1 Sim. & Stu. 312, 313 per Sir John Leech: King v. Wallcott, 9 Ila. 696. 


305. Where the testator has hequeathed thé 

Investment of resi- residue of his estate to a person 
due bequeathed to a for life without any direction to 
person for life, without 4 ee a : 
direction to invest in INvest 1t in any particular securl- 
particular securities, ties, so much thereof as is not at 
tle time of the testator’s decease invested in such 
securities as the High Court may for the time being 
regard as good securities, shall be converted into 
money ang invested in such securities. 


Wns. Exors. 1256. 


306. Where the testator has bequeathed the resi- 

Investment. of ree due of his estate to a person for 
sidue bequeathed to a life with a direction that it shall 
person for life, with : : a f 
direction to invest in be invested in certain specified 
specitied securities, securities, so much of the estate 
asis not at the time of his death invested in securities 
of the specified kind shall be converted into money 
and invested in such securities. 


Wms. Exors. 1256. 


307. Such conversion and investment as are con- 

‘Time and manner templated by the two last pre- 
of the conversion and ceding Sections shall be made at 
ai such times and in such manner 
as the executor shall in his discretion think fit; and 
until such conversion and investment shall be com- 
pleted, the person who would be for the time being 
_ Interest payable until entitled to the income of the 
Enyostinens: fund when so invested shall 
reecive interest at the rate of four per cent. per 
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annum upon the market value (to be computed as 
of the date of the testator’s death) of such part of 
the fund as shall not yet have been so invested. 


Wnus. Exors. 1257. 


308. Where, by the terms of a bequest, the le- 

Procedure where Stee is entitled to the imme- 
minor is entitled to diate payment or possession of 
immediate payment or the money or thing bequeathed, 
possession of bequest, . ; 
and there is nodiree. DUtis a minor, and there is no 
tion to Buia fa direction in the Will to pay it 
son on his behalf, to cnn ose oe Bie Lee an. 
executor or administrator shall pay or deliver the 
same into the Court of the District Judge, by whom 
the probate was or letters of administration with 
the Will annexed were granted, to the account of 
the legatce, unless the legatee be a ward of the 
Court of Wards; and if the legatee be a ward of 
the Court of Wards the legacy shall be paid into 
that Court to his account, and such payment into 
the Court of the District Judge, or into the Court of 
Wards, as the case may be, shall be » sufficient 
discharge for the money so paid ; and such money 
when paid in shall be invested in the purchase of 
Government securities, which, with the interest 
thereon, shall be transferred or paid to the person 
entitled thereto, or otherwise applied fo. his benefit, 
as the Judge or the Court of Wards, as the case may 
be, may direct. 

So ia England when a legatee is an infant and would be entitled to 
receive the legacy if he were of age, the executor is not justified in 
paying it either to the infant or to the father, or any other relation of 
the infant on his account without the sanction of a Court of Equity. 
And even in the case of a child who has attained majority payment to 
the father is not good unless it be made by the consent of the child, or 
confirmed by his subsequent ratification. But when the direction 
is not to pay to the child; but the bequest is made to a trustee for him, 
the executor will be justified in paying the money to the person so 
appointed (Wms. Exors. 1267, 1269). 

* And there is no direction in the Will.” Soin England the direc- 
tion for payment to the trustee must appear on the face of the Will, 
and cannot be proved by parol evidence (Cuoper v. Thornton, 3 Bro. 
C. C. 97 per Lord Alvanley). 

“ Shall pay or deliver the same,” i. e, the whole legacy. The execu- 


tor cunnot apply any part of the capital of the legacy for the child’s 
maintenance or advancement, or any other purpose than mere 
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necessaries, without the sanction ofthe Court. But as to the interest 
of the sum bequeathed, he may apply a requisite part of it for the 
support of the infant without the authority of the testator. 

The executor does not appear bound to pay the legacy into the 
District Court, or into the Court of Wards, till the expiration of a year 
from the testator's death. 


PART XXX VIII. 
Of the Produce and Interest of Legacies. 


Legatee of a specific 309 : The legatee ofa specific 
legacy entitled to pro- legacy is entitled to the clear 
duce thereof from tes- nroduce thereof, if any, from the 
tator’s death. 4 ) 

testators death. 

Exception.—A_ specific bequest, contingent in its 
terms, does not comprise the produce of the legacy 
between the death of the testator and the vesting of 
the legacy. The clear produce of it forms part of 
the residue of the testator’s estate. 


Illustrations. 


(a) A bequeaths his flock of sheep to B. Between the 
death of # and delivery by his executor the sheep are 
shorn, or some of the ewes produce lambs. The wool and 
lambs are the property of B. 


Wings. Exors, 1283. 


(6) A bequeaths his Government securities to B, but 
postpones the delivery of them till the death of C. The 
interest which falls due between the death of A and the 
death of C belongs to B, and must, unless he is a minor, be 
paid to him as it is received. 

(c) The testator bequeaths all his four per cent. Go- 
vernment promissory notes to A when he shall complete 
the age of 18. A, if he complete that age, is eutitled to 
receive the notes, but the interest which accrues in re- 
spect of them between the testators death and A’s complet- 
ing 18, forms part of the residue. 


2 Rop. Leg. 276. 

The law considers specific legacies as severed from the bulk of the 
testator's property, by the operation of the Will, from the testator's 
death, and with their increase and emolument specifically appropriated 
for the benefit of the legatee from that period, so that interest is com- 
puted on them from the death of the testator, and it is immaterial 
whether the enjoyment of the principal is postponed by the testator 
ur not. 
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310. The legatee under a general residuary 


Residuarylegatee en. bequest is entitled to the pro- 
titled to produce of duce of the residuary fund from 
wectineme Se" from the testator’s death. 


Exception.—A general residuary bequest contin- 
gent in its terms does not comprise the income which 
may accrue upon the fund bequeathed between the 
death of the testator and the vesting of the legacy. 
Such income goes as undisposed of. 


With respect to contingent legacies, as well particular as residuary, 
interest is not duc to the legatee until the time of payment arrives. 
2 Rop. Leg. 279. 

Illustrations, 


(a) The testator bequeaths the residuo of his property 
A, a minor, to be paid to him when he shall complete the 
age of 18. The income from the testator’s death belongs 
to A. 

(b) The testator bequeaths the residue of his property 
to A when he shall complete the age of 18. A, if he com- 
plete that age, is entitled to receive the residue. Tho in- 
come which has accrued in respect of it since the testator’s 
death goes as undisposed of. 


That is to say, it falls into the residue to accumulate for the benefit 
of the residuary legatee, or for the executors or next of kin of the tes- 
testor upon the event of the residuary legatee's death before the legacy 
vests in him, or for such other person as may on that contingency be 
named to take (2 Rop. Leg. 280: Studholm v. Hodgson, 3 P. W. 
299: Green v. Ekins, 2 Atk. 472). 


311. Where no time has been fixed for the 

Interest when no time payment of a general legacy, 
is fixed for payment ofa interest begins to run from the 
general legacy. expiration of one year from the 
testators death. 


Section 297 allows the executor a ycar to ascertain and scttle the 
testator's affairs; and it presumes that at the expiration of that period, 
and not before, all debts, &c., have been satisfied, and that the executor 
is able to apply the residuc among the legatees. Before this period, 
therefore, a general legacy is not due, nor can the legatee claim it, 
although the executor may, if he think fit, pay it sooner: so that no 
interest accrues due for delay in payment of the principal, until after 
the expiration of the year from the death (2 Kop. Leg. 228). 


Exceptions.—(1.) Where the legacy is be- 
ueathed in satisfaction of a debt, interest runs from 
the death of the testator. 
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Clarke v. Sewell, 8 Atk. 98: and see Shiri v. Westby, 16 Ves, 393. 


(2.) Where the testator was a parent or @ more 
remote ancestor of the legatee, or has put himself in 
the place of a parent of the legatee, the legacy shall 
bear interest from the death of the testator. 


For a parent or person who has put himself in loco parentis is 
under a natural obligation to provide a present, as well as a future, 
maintenance for the child (Crickett v. Dolby, Pre. Cha. 367). 


(3.) Where asum is bequeathed to a minor with 
a direction to pay for his maintenance out of it, 
interest is payable from the death of the testator. 

312. Where a time has been fixed for the pay- 

Interest when time ment of a general legacy, interest 
has been fixed. begins to run from the time so 
fixed. The interest up to such time forms part of 
the residue of the testator’s estate. 


It makes no difference whether the legacy be particular or residuary, 
vested or contingent, (2 Rop. Leg. 237, 240: Heath v. Perry, 3 
Atk. 102). 


Exception.— Where the testator was a parent or a 
more remote ancestor of the legatee, or has put him- 
self in the place of a parent of the legatee, and the 
legatee is a minor, the legacy shall bear interest 
from the death of the testator, unless a specific sum 
is given by the Will for maintenance. 


“A more remote ancestor,” a grandfather or great-grandfather. 
Herein the Act varies from the English law, according to which grand- 
children and great-crandchildren are, in such cases, considdred as 
strangers to the testator (2 Rop. Leg. 246). 

“ And the legatee is a minor.” So in England, the exception in 
favour of children of the testator and those towards whom he has 
placed himself m loco parentixs does not extend to adults (Raven v. 
Waite, 1 Swanst. 553). 

As tothe sum given for maintenance see Leslie v. Leslie, Dru. t. 
Sugd. 1: Boddy v. Dawes, 1 Keen, 362). If the sum be insufficient 
and the legacy be vested the Court will allow a reasonable mainte- 
nance, notwithstanding the surplus interest be directed to accumulate 
(2 Rop. Leg. 238: Wms. Exors. 1288). 


Rate of interest 313. The rate of interest 
shall be four per cent. per anourn, 


This is the English rate. Wns. Exors. 1291. 
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314. No interest is payable on the arrears of 

No interest payable ®0 annuity within the first year 

on arrears of annuity from the death of the testator, 

after although a period earlier than 

the expiration of that year may 

have been fixed by the Will for making the first 
payment of the annuity. 

As annuities, in the absence of any direction in the Will to the 
contrary, commence from the death of the testator (Section 298), and 
the first payment becomes due at the end of the year from that event, 
if interest upon the arrears of the annuity be payable at all, it must 
he computed from the year's end. (2 Rop. Ley. 223, 308: Wms. 
Exors. 1287). 

315. Where a sum of money is directed to be 

iakemer-payavlecon invested to produce an annuity, 
sum to be invested to interestis payable on it from the 
produce annuity. death of the testator. 


Here the interest is payable as representing the annuity, which, as 
no time is fixed for its commencement, is considered as beginning from 
the testator’s death (Section 298). 


PART XXXI1X. 
Of the Refunding of Legacies. 


316. When an executor has paid a Jegacy under 

Refund’ of legacy the order of a Judge, he is 
paid under Judge's entitled to call upon the legatee 
orders. to refund, in the event of the 
assets proving insufficient to pay all the legacies. 

So in England, where the executor pays the legacy under the com- 
pulsion of a suit, he is entitled to compel the legatee to refund in’ case 
of a deficiency of assets (Wms. ixors. 1308: Newman v. Barton, 2 
Vern. 205). 

317. When an executor has voluntarily paid a 

No refund if legacy legacy, he cannot call upon a 


paid voluntarily. legatee to refund, in the event 
of the assets proving insufficient to pay all the 
legacies. ; 


When an executor voluntarily pays a legacy the presumption is 
that he has enough to pay all the legacies, and the Court will oblige 
lim, if solvent, to pay the rest, (Orr v. Kaines, 2 Ves. Sen. 194: Was. 
Exors. 1308: 1 Rop. Leg. 396). 

* All the legactes”—not ‘all the debis.'—See Sec. 319. 


Al 
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318. When the time prescribed by the Wall for 


Refund when legacy the performance of a condition 
has become due on per- has elapsed, without the condi- 
formance ofacondition tion having been performed, and 
lowed under Section the executor has thereupon, with- 
124. out fraud, distributed the assets ; 
in such case, if further time has been allowed under 
the one hundred and twenty-fourth Section, for the 
performance of the condition, and the condition has 
been performed accordingly, the legacy cannot be 
claimed from the executor, but those to whom he 
has paid it are liable to refund the amount. 

319. When the executor has paid away the 

When each lesatee assets in legacies, and he is after- 
is campellable to ree Wards obliged to discharge a debt 
fund in proportion. of which he had no previous 
notice, he is entitled to call upon each legatee to 
refund in proportion. 

Wins. Exors, 1308. 


$320. Where an executor or administrator has 

Distribution of ass given such notices as would have 
nets, been given by the High Court 
in an administration suit, for ereditors and others 
to send in to lim their claims against the estate of 
the deceased, he shall, at the expiration of the time 
therein named for sending in claims, be at liberty to 
distribute the assets, or any part thereof, in discharge 
of such lawful claims as he knows of, and shall not 
be liable for the assets so distributed to any person 
of whose claim he shall not have had notice at the 
time of such distribution; but nothing herein con- 

Creditor may follow tained shall prejudice the right 
assets. of any creditor or claimant to 
follow the assets, or anv part thereof, in the hands 
of the persous who may have reccived the same res- 
pectively. 


This Section is—with the substitution of ‘ High Court’ for ‘ Court of 
Chancery'—the 29th Section of 22 and 23 Vic. c. 35 (An Act further 
to amend the law of property, and to relieve trustees). The following 
in the furm of notice now given by the High Court in an administration 
suit :— 

‘* Pursuant to a Decree of the High Court of Judicature at Fort 
Wauliam in Bengal in its Ordinary Original Civil Jurisdiction, bearing 
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date the 2nd day of June 1865, in acause A. B. os. C. D., the creditors 
of [or the persons claiming debts or liahilities affecting the estate of, or 


the persons claiming to next of kin to, or the heir of, as the case 
may be} E. F. deceased, late of Calcutta, Merchant, who died on or 
about the day of , are on or before the 22nd day of 


July next to come in and prove their claims before the Hon'ble Mr. J. 
Macpherson, one of the Judges of this Court, at the Town Hall, or in 
default thereof they will be peremptorily excluded from the benefit of 
the said Decree. Saturday the 29th day of July 1865 at 11 o'Clock in 
the forenoon at the said ‘Town Hall is appointed for hearing and 
adjudicating upon the claims. 

Hien Court, 

Regr.'s Office. Offa. Regr. 
( Endorsed.) 


Let this advertisement be published twice in the Gorrrnment 
Gazette, twice in the Icnglishman, twice in the Hurkaru, twice in the 
Probhukur and twice in the Bhuskur. 

321, <A creditor who has not received payment 

Within what perioda Of bis debt may, within two years 
creditor may call upon after the death of the testator or 
a legatee to refund. one year after the leeacy has 
been paid, call upon a legatee who has received 
paynient of his legacy to refund, whether the assets 
of the testator’s estate were or were not. sufficient at 
the time of his death to pay both debts and legacies ; 
and whether the payment of the legacy by the exe- 
cutor was voluntary or not. 

This is the English law, except that in England there is no express 
limitation of the time within which a creditor can muke a legatee refund 
(Was. Exors. 1408, 1309: 1 Rop. Leg. 398). 

322. If the assets were sufficient to satisfy all 

When a legatee who the legacies at the time of the 
has not received pay- testator’s death, a legatee who 
mentor who has been hag not received payment of his 
compelled to refund 
under Section 321, can- legacy, or who has been com- 
dae one who has pelled to refund under the last 
Kliterefued «preceding Section, cannot oblige 

one who has received payment 
in full to refund, whether the legacy were paid to 
him with or without suit, although the assets have 
subsequently become deficient by the wasting of the 
executor. 

Walcot v. Hall, 1 PW. 495 nn. The distinction between the case 
put in this Section and that put in Section 323, is that here the Jegatee has 
received no more than he was entitled to, and the executor is therefure 


the only person to be resorted to. Here too, where the executor hus 
committed a devastavit, the legater retains the advantage of his legal 
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diligence which the other legatees neglected by not bringing their 
suite in time before the wasting by the executor (Azon., 1 P. W. 495). 


323. Ifthe assets were not sufficient to satisfy 
When an unsatisfied 21 the legacies at the time of 
legatee must first pro- the testator’s death, a legatee 
coed against executor, who has not received payment 
if solvent. ; 
of his legacy, must, before he 
can call on a satisfied legatee to refund, first pro- 
ceed against the executor if he is solvent ; but if 
the executor 1s insolvent or not liable to pay, the 
unsatisfied legatee can oblige each satisfied legatee 
to refund in proportion. 

Here the legatee who has received his legacy in full has reccived 
more than he was entitled to, and the other legatees may therefore 
fairly call on him to refund. But they must resort in the first place 
aguinst the executor if solvent, for he, by paying the one legacy, has 
ssimittod assets to pay all (Orr v. Katmes, 2 Ves. Sen. 194). 

324. The refunding of one legatee to another 

Limit to the refand- Shall not exceed the sum by 
ing of one Jegatee to which the satisfied legacy ought 
another. to have been reduced if the 
estate had been properly administered. 


Illustration. 


A has bequeathed 240 rupees to B, 480 rupees to C, and 
720 rupees to D. The assets are only 1,200 rupees, and if 
proporly administered would give 200 rupees to B, 400 
rupees to C, and 600 rupees to D. C and D have been 
paid their legacies in full, leaving nothing to B. B can 
oblige C to refund 80 rupees, and D to refund 120 rupees. 


Refunding to be with- 325. The refunding shall in 
out interest. in all cases be without interest. 


“Tn all cases." Here is a variation from the English law, which 
Lord Eldon in Grittins v. Steele, 1 Swanst. 200, stated thus: “Ifa le 


Q/UUTE 89 ert oy tua ny avers ayou . WUE TL LUC ICM BUCS Is CHUTE TO another 
fund making interest in the hands of the Court, justice must be done 
out of his share.” (Wms. Exors. 1309 : 1 Rop. Leg. 401). 


326. The surplus or residue of the deceased’s 


Residue of the de- property after le Ara of debts 
a 


ceased’s property after : ° 
usual payments to be and legacies, s be paid to the 


aid to residuary lega. Yesiduary lezatee when any has 
ee been appointed by the Will. 
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And although the residuary legatee die before the payment of the 
debts and the ascertainment of the amount of the surplus, it shall 
devolve on his representative. (Wins. Exors. 1310). 


PART XL. 


Of the Liability of an Executor or Administrator for 
Devastation. 
327. When an executor or administrator misap- 


Uiniitinetenssunk plies the estate of the deceased, 
or administrator for or Subjects it to loss or damage, 


devastation. he is liable to make good the 
loss or damage so occasioned. 
Illustrations. 


(a) The executor pays out of the estate an unfounded 
claim. He is hable to make good theloss, 

(6) The deceased had a valuable lease renewable by 
notice, which the exccutor neglects to give at the proper 
time. The executor 1s liabie to make good the loss. 

(c) The deceased had a lease of Jess value than the rent 
payable for it, but terminable on notice at a particular time, 
The executor nezlects to give the notice. He is liable to 
make good the loss. 


Other Hlustrations are :— 

(d) The executor applies part of the assets to the satisfaction of 
his own debt to a third party: 

(¢) He collusively sells the testator’s goods at an undervalue : 

(f) Ie misapplies the assets in undue expenses fur the funeral : 

(g) He pays debts out of their legal order to the prejudice of such 
as are superior, and of which he had notice : 

(h) He assents to or pays alegacy when there is not enough four 
creditors : 

(t) He surrenders the residue of a term where the land is of greater 
yearly value than the rent: 

(k) He neglects to assign the residue of aterm where the rent is 
greater than the yearly value of the land ; or 

(2) Le releases a cause of suit founded on a wrong accruing in the 
testator’s lifetime : 

In each of these cases he is liable to make good the loss. 

In Illustration (a) ‘an unfounded claim’ ineans a claim: which the 
executor is not buund to satisfy, e.g. a claim on a bond er durjn causa, 
or a claiin for the schooling, feeding or cluthing of the children of the 
deceased subsequently to his death. 


328. When an executor or administrator occa- 
For neglect to get §810n8 @ loss to the estate by 
in any part of the de- neglecting to get in any part of 
| property. the property of the deceased, he 
liable to make good the amount. 
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Tllustrations. 


(a) The executor absolutely releases a debt due to the 
deceased from a solvent person, or compounds with a debtor 
who is able to pay in full. The executor is liable to make 
goud the amount. 


But if the release or composition appear to be for the benefit of the 
trust estate itis an excuse (Blue v. Marshall, 3 P. Wms. 881: Pen- 
nugton v. Healey, 1 Cromp. & M. 402). 


(b}) The executor neglects to sue for a debt till the deb- 
tor is able to plead the Act for the limitation of suits, and 
the debt is thereby lost to the estate. The executor is 
liable to make good the amount. 


Wins. Exors. 1637. 


Other THlustrations are :— 

(c) The executor neglects to call in the money due on a bond to 
the testator, and the obligor becomes bankrupt and no dividend is 
made on the bankruptey (Powell v. Jevans, 5 Ves, 839): 

(7) An executor leaves an ascertained residue in his co-executor's 
hands who becomes bankrupt (Lincoln vo Wright, 4 Beav. 427). 

(c) He enables a co-executor to receive money and docs not enforce 
a debt due from him to the estate (Candler v. Tillett, 22 Beav. 257). 

(f) The executor for more than a year, after the testator's death, 
allows part of the assets to lie unproductive in the hands of a banker 
who fails (Moyle v. Moyle, 2 Russ. & My. 710) : 

(g) The executor negligently omits to sell certain sHares of the 
testator which were at a premium at the time of his death, but which 
subsequently fell to a discount (Zfughes v. Empson, 22 Beav. 181): 

In each of these cases the executor is liable. 


If the testator have been ina partnership business the executor 
should wind it up as soon as possible. For, as Lord Eldon said in 
Ex p. Garland, 10 Ves. 119, “the case of an executor is very hard. 
Ile becomes lable, is personally responsible to the extent of all his 
own property; also in his person, and he may be proceeded against as 
a bankrupt; though he is but a trustee. But he places himself in 
that situation by his own choice, judging for himself whether it is fit 
and safe to enter into that situation and contract that sort of responsi- 
bility." See further as to executors continuing the testator’s business, 
2 Lindley Partnp. 882 et sey. Suppt. 139. 

As to the liability of an executor for a devastavit by his co-executor 
sce Wms. Exors. 1649 et seq. 

A husband has hitherto been liable for the acts of his wife as execu- 
trix or administratrix because, as he became possessed of the asseta in 
her right, and as she had no power to act alone, his assent to those 
acta was presumed. But although his previous consent is necessary to 
her becoming a representative, under this Act, Section 4, he acquires 
no interest in her property, and under Section 275 she has all the powers 
of an ordinary executor or administrator. Therefore she has power 
to actalone. Hence his assent to her acts is unnecessary and will not 
be presumed ; and therefore, it is submitted, on the principle cessante 


ratione cessat et ipsa lex, he will not be liable for a devastuvit com- 
mitted by his wife. 
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PART XLI. 


329. For every instrument or writing of any of 

Stamps and fees on the kinds specified inthe Sche- 
instruments mentioned ule to this Act, and which shall 
in this Act. be made or executed after the 
commencement of this Act, there shall be pavablo 
to Government a Stamp duty or fee of the amount 
indicated in the said Schedule. 


330. Nothing contained in this Act shall be 

Saving of rivhts, due deemed or taken to supersede or 
ties, and privileges of affect the rights, duties, and pri- 
Adiuimistrator General. vileges of the Administrators 
General and Officiating Administrators General of 
Bengal, Madras, and Bombay respectively, under or 
by virtue of Act VIII of 1855 (to amend the law 
relating to the office and duties of Administrator 
General), Act XXVI of 1860 (to amend Act VI11 of 
1855), the Regimental Debts’ Act, 1863, and the 
Adwinistrator General’s Act, 1865; and it shall 
be the duty of the Magistrate or other Chief Officer 
charged with the executive administration of a 
district or place m criminal matters, whenever any 
person to whom the provisions of this Act shall ap- 
ply shall die within the limits of his jurisdiction, to 
report the circumstances without delay to the Ad- 
ministrator General of the Province, retaining the 
property under his charge until letters of admiuis- 
tration shall have been obtained by that Officer or 
by some other person, when the property is to be 
delivered over to the person obtaining such letters, 
or who may obtain probate of the Will (if any) of 
the deceased. 

The Indian Acts here referred to are printed in the Appendix. The 
Reyimental Debts’ Act is noticed at Sec. 279. 
_ The badly worded provision as to the custudy of the pore: 1, 
it is to be presumed, the deceased's property, which, with the rest of 
this Section, was introduced in Special Committee, scems modelled on 
Sec. 54 of Act VIIT of 1855, and may pussibly be beld to conflict 
with the provision in Section 239 of the present Act. The Officer 


appointed by the Judge under the latter Section will probably be always 
the Magistrate or other Chief Officer mentioned in Section 330, 
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831. The provisions of this Act shall not apply 
Succession toproper- to Intestate or ‘Testamentary 


ty of Sind», Muhun- succession to the property of 
madans or Buddhists 


and certain Wille, In. @0Y Hindi, Muhammadan or 
testacies and marriages Buddhist ; nor shall they apply 
notaflected by this Act. to any Will made, or any intes- 
tacy occurring before the first day of January 1866. 
The fourth Section shall not apply to any marriage 
contracted before the same day. 


As we see from its connection with ‘ Muhammadan’ and ‘ Buddhist’ 
“ Hind” is here used as a theological term and as denoting a person 
ep at any form of the Bralmanical religion or religion of the 

-urfinas: this would include Jains and Sikhs (as to the latter see Doe 

d. Kissenchunder Shah v. Baidam Beebee, 2 Mort. Dig. 22). But the 
term ‘ Hind’ would not, apparently, include the Baba Ladlis who 
‘adore but one God, dispensing with all forms of worship, and 
directing their devotions by rules and objects [sic] derived 
from ao medicy of Veddnta and Sufi tenets’ II. Wilson's 
Works, i. 347): the Pran Nithis or Dhamis in Bindelkhand who 
consent to the real identity of the essence of the Hindi and Muham- 
madan creeds (Ibid. 352), the Sddhus ‘Puritans’ a sect of Hindu 
Unitarians who are found chiefly in the “ upper part of the Doab 
from Fanikhabéd to beyond Delhi” (bid, 352), perhaps the Satmdmis 
who profess to worship but one God, though they recognise the whole 
Hindu Pantheon (Ibid. 356), the Civa Nardydais, who simply pro- 
fers the worship of one God, and admit proselytes alike from Hindus 
and Mubammadans (Ibid. 358): the (‘unyaradis whose doctrines are 
atheixtical (Ibid, 359). 

*‘Muhammadan,’ whether Shia (see Rdjd Deedar Hossein v. Ranee 
Zuhoor-oun- Nissa, 2 Moore I. A. Ca. 441) or Sunni (a). 

Where one Madjee Mustapha stated in his Will that he did not 
believe in any of the established systems of religion, but that he con- 
formed to the religion of the Government of Constantinople, where he 
was born, this was deemed by the late Supreme Court of Bengal sufh- 
cient evidence of his being a Muhammadan (Murton’s Dec. 2d ed. 

. 109). 
es Buddhist :’ this excludes the Burmese, the Tibetans in the valley 
of Spiti, and the Lepchas about Darjiling. 

The Act at present clearly applies to 

1°, Europeans by birth or descent domiciled in British India. 

2°. Kast Indians or ‘ Eurasians’ 1. e. Christians of mixed European 
and Native blood. 

8°. Jews (see Solomon Haynm Musleah v. Ezra Ezechiel Musleah, 
1 Boulnois, 234: Musleah v. AMusleah, Fult. 420). 

4°. Armenians (see Arufoon v. Aratoon, 7 8S. J). A. 528: Stephen 
v. Hume, Fult. 420: Phanus Johannes, Mort. 2d ed. 16: Aratoon v. 
Johannes, ib. 19. Emin v. Emin, ib. 242, the deed poll executed 


in their favour by the E. I. Company, ib. 37, and Gregory v. Cochrane, 
8 Moo. I. A. Ca. 275). 








(a) As toa Muhammadan's Will see Abdadiad, Mort. Dec, 28. Like a Hindu's, 
a Muhammadan's Will may be nancupative. But, without consent of the heirs, 
the testamentary power of a Muhammadan doea not extend to more than one- 
third of the estate (Hedaya IV. 
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5. Parsees~so far as regards the law of testamentary succession — 
(see Mihtrwanjgee Nuosherwanjee vy. Awan Bace, 2 Borr. Bom, Rep, 209 : 
Modee Kuikoosrow Hormusjee y. Coorerbhuee, 6 Moo. 1. A. Ca. 448). 

6. Native Christians, ¢ e. converts to Christianity and their 
Christian descendants (see Abraham v. Abraham, 9 Moo. IT. A. Ca, 193). 

7. The Natives of India mentioned in the Commentary on the 
following Section. 

9, The whole Act, except in so fur as it relates to succession to 
moveable property, applies to Europeans in Tndia not having an 
Indian domicile. But if a person domiciled in) England die in fndin 
leaving a testamentary paper and possessed only of moveable property 
in India, the Courts of India should not grant probate of the paper 
unless if wax executed according to the law of England. (Stanley v. 
Barnes, 3 Haze. 373). If such a person die intestate and possessed 
only of moveable property in India his debts will be paid) aceording to 
Enulish Inw (See. 283), and of the residue, if he leave a widow but no 
next of kin, she will be entitled only to one moiety, the Crown taking 
the other, (supra, p. 17). 

The Act, apparently, would not apply to a Will made before Ist 
January 2866, but revived by a Codicil executed after that) day. 
The corresponding expression in Locke King's Act is “any Wall made 
before January 1, 1855," and Mr Hawkins is of opinion that the repub- 
lication by codieil since 1855 of a Will made before 1455 would 
not bring the Will, if containing a devise of mortgaged estates, within 
the provisions of that Act (HIawk. 2x0 7.) 


332. The Governor-General of India in Council 

Power of Governore Shall from time to time have 
General ty exempt any power, by an order, either retro- 
race, sect, or tribe im : ee ‘ 
British India fromthe Speetively from the passing of 
operation of thin Act. this Act, or prospectively, to 
exempt from the operation of the whule or any part 
of this Act the members of any race, sect or tribe, 
in British India or any part. of such race, sect or 
tribe, to whom he may consider it impossible or 
inexpedient to apply the provisions of this Act, or 
of the part of the Act mentioned inthe order. The 
Governor-General of India in Council shall also 
have power from time to time to revoke such order, 
but not so that the revocation shall have any retro- 
spective effect. All orders and revocations mado 
under this Section shall be published in the Gazette 
of India. 


This Section enables the Government to exempt the non-Aryan 
Natives of India not comprised within the theological terma * Hindi,’ 
‘Mubanmmadan’ or ‘ Buddhist,” euch as the Santals and other Kols, 
the Sub-Himalavan and other Bhutan tribes, the Nayas of Assain, 
the Kus, the Gonds, the Khils, the Rajmahalis, the Khonds of Orissa, 
the Tudas of the Nilagiris, the Shanfra and other demonolaters of 
the south of India. It also enables Government to cxempt, if 
necessary, the eclectic, reformed and athcistical sects mentioned in 
the first paragraph of the Commentary on Sec. 331, and such of the 
Native Christians as wish ty retain their ancient rules of succession. 


Bl 
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SCHEDULE, 


STAMPS. 
Stamps. 
Petition for probate or letters 
of administration where the value 
of the estate (a) exceeds Rupees 
five hundred ... Rupees 10 0 0 
Ditto where the value of the 
estate (a) is less than Rupees five 


hundred .. Rupee 1 0 0 
Probate or letters of adminis- 

tration ... Rupees 8 0 O 
Caveat ... Rupees 4 0 O 
Citation ... Rupee 1 0 0 
All petitions other than those 

above-mentioned .. Rupee 1 0 0 
Inventory .. Rupee 1 0 0 
Administration-bond ... Rupees 8 0 O 

FEE. 

Translations by the Court. 

Translator or by order of the 

Court, per folio of ninety words... Rupees 2 0 0 


(a) See supra, p. 161. 


APPENDIX. 


ACT No. XXI or 1865. 


Passep ny THE GOVERNOR-GENERAL oF INDIA In Councit. 


(Received the assent of the Governor-General on the 10th April 186! 


PS 


An Act to define and amend the Law relating to Intestate 
Snecession among the Pursces. 


WHEREAS it is expedient to define and amend the Law 
relating to Intestate Succession 
Preamble. J . 
among the Parsees ; It ig enacted as 
follows :— 
1. Where a Parsee dies Jeaving a widow and children, 
Division of property the property of which he shall have 
among widow and child- died intestate (a) shall be divided 
Fett of: Dntestate. among the widow and children, so 
that the share of each son shall be double the shure of the 
widow, and that her share shall be double the share of 


each daughter. 


The ‘ children’ may be either by the widow or a predeccased wife. 


2. Where a female Parsee dies leaving a widower and 

Division of property Children, the property of which she 
among widower and shall have dicd intestate (a) shall be 
ehildnoncot Sateaiate: divided among the widower and such 
children, so that his share shall be double the share of 
each of the children. 


(a) See Section 25 of the Induan Succession Act, 1560, supra, p. 16, which 
Section applica to Pa 
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The ‘:hildren’ may be cither by the widower or a predeceased hus- 
band. Sons and daughters here, as under scction 4, share equally. 


3, When a Parsee dies leaving children but nd widow, 

Division of property the property of which he shall have 
amongst the children of died intestate (a) shall be divided 
male Intestate who leaves amongst the children, so that the 
nomOw, share of each son shall be four times 
the share of each daughter. 

4. When a female Parsee dies leaving children but no 

Division of property Widower, the property of which she 
amongst the childrenof shal] have died intestate (a) shall be 
female Tutestate who divided amongst the children in 
leaves no widower, 

equal shares, 

5. If any child of a Parsee Intestate shalk have died 
oe in his or her lifetime, the widow or 
Division of predeceas- ‘ : ; 
ed chikl’s share of Intess Widower and issue of such child shall 
tate’s property among take the share which such child 
the widow or widower would have taken if living at the 
and issuc of such child. ; ; 

Intestate’s death in such manner as. 
if such deceased child had died immediately after the 
Intestate’s death. 

6. Wherea Parsee dics leaving a widow or widower, 
eee but without leaving any lineal de- 
wision of property , 
when the Intestate leaves SCendants, his or her father and 
a widow or widower, mother, if both are living, or one of 
" * no lineal deseend- them if the other is dead, shall take 
one moiety of the property as to 
which he or she shall have died intestate, and the widow 
or widower shall take the other moiety. Where both 
the father and the mother of the Intestate survive him or 
her, the father’s share shall be double the share of the 
mother. Where neither the father nor the mother of the 
Intestate survives him or her, the Intestate’s relatives on 
the father’s side, in the order specified in the first Sche- 
dule hereto annexed, shall take the moiety which the father 
and the mother would have taken if they had survived the 
Intestate. The next of kin standing first in the same 
Schedule shall be preferred to those standing second, the 
second to the third, and so on in succession, provided that 
the property shall be so distributed as that each male 
shall take double the share of each female standing in the 
same degree of propinquity. If there be no relatives on 
the father’s side, the Inteatate’s widow or widower shall 
take the whole. 


“ The whole” 7. ¢., the whole of the property of which the deceased 
shall have died intestate. 


Sec Section 25 of the Indian Succession Act, 1863, supra, p. 16. 
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7. When a Parsee dies leaving neither lineal deacend- 
Nividiea er jaan ants nor a widow or widower, hia or 
when the Intestate taves et next of kin, in the order set forth 
neither widow nor in the second Schedule hereto annex- 
ed, shall be entitled to succeed to the 
whole of the property as to which he 
or she shall have died inteatate. The next of kin standing 
first in the same Schedule shall always be preferred to 
those standing second, the second to the third, and go on 
in succession, provided that the property shall be av dis- 
tributed as that cach male shall take double the share of 
each female standing in the same degree of propinquity. 
8. The following portions of the Indian Succession 
Exemption of Pareees Act, 1865, shall oot apply to Parseos 
from certain parts of (that ig to say) the whole of Part 
the Indian Succession JIT, the whole of Part IV excepting 
seca Section twenty-five, the whole of 
Part V, and Section forty-three. 


THE First SCHEDULE. 


(1.) Brothers and sisters, and the children or lineal de- 
scendants of such of them as shall have predeceased the 
Intestate. 

(2.) Grandfather and grandmother. 

(3) Grandfather's sons and daughters, and the lineal 
descendants of such of them as shall have predeceased the 
Intestate. 

(4.) Great grandfather and great grandmother. 

(5.) Great grandfather's sons and daughters, and the 
hineal descendants of such of them as shall have predeccas- 
ed the Inteatate. 


THe SECOND SCHEDULE, 


(1.) Father and mother. 

(2.) Brothers and sisters and the lineal descendants of 
such of them as shall have predeceased the Intestate. 

(3.) Paternal grandfather and paternal grandmother. 

(4.) Children of the paternal grandfather, and the 
lineal descendants of such of them as shall have predeceas- 
ed the Intestate. 

(5.) Paternal grandfather’s father and mother. 

(6.) Paternal grandfather's father’s children, and the 
lineal descendants of such of them as shall have prede- 
ceased the Intestate. 

(7) Brothers and sisters by the mother’s side, and the 
lineal descendants of such of them as shall have prede- 
ceased the Intestate. 
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(8.) Maternal grandfather and maternal grandmother. 

(9.) Children of the maternal grandfather, and the 
lineal descendants of such of them as shall have predeceas- 
ed the Intestate. 

(10.) Son’s widow, if she have not re-married at or 
before the death of the Intestate. 

(11.) Brother’s widow, if she have not re-married at or 
before the death of the Intestate. 

(12.) Paternal grandfather’s son’s widow, if she have 
not re-married at or before the death of the Intestate. 

(13.) Maternal grandfather’s son’s widow, if she have 
not re-married at or before the death of the Intestate. 

(14.) Widowers of the Intestate’s deceased daughters, 
if they have not re-married at or before the death of the 
Intestate. 

(15.) Maternal grandfather’s father and mother. 

(16.) Children of the maternal grandfather’s father, and 
the lineal descendants of such of them as shall have pre- 
deceased the Intestate. 

(17.) Paternal grandmother’s father and mother. 

(18.) Children of the paternal grandmother’s father, 
and the lineal descendants of such of them as shall have 
predeceased the Intestate. 


ACT No. XII or 1855 (a). 


Passep ny THE LEGISLATIVE Councit oF INpIA. 


(lecewed the assent of the Governor-General on the 27th March 1855.) 


An Act to enable Executors, Administrators or Representa- 
tives to sue and be sued for certain wrongs. 


WHEREAS it is expedient to enable executors, adminis- 
trators or representatives in certain 
cases to sue and be sued in respect 
of certain wrongs which, according to the present law, 
do not survive to or against such executors, administra- 
tors or representatives ; It is enacted as follows :— 
1, An action may be maintained by the executors, 
Peccuionduayaueana administrators or representatives of 
be sued in certain cases @DY person deceased, for any wrong 
for wrongs committed in committed in the life-time of such 
of adeceas nerson, which has occasioned pecuni- 
ary loss to his estate, for which 


Preamble. 


(a) See supra, p. 171, 
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Wrong an action might have been maintained by such 
person, so as such wrong shall have been committed within 
one year before his death (a), and provided such action 
shall be brought within one year after the death of such 
person; and the damages, when recovered, shall be part 
of the personal estate of such person: and further, an 
action may be maintained against the executors or admi- 
nistrators or heirs or representatives of any person 
deceased for any wrong committed by him in his life-time 
for which he would have been subject to an action, so as 
such wrong shall have been committed within one year 
befure such person’s death (4), and so as such action shall 
be commenced within two years after the committing of 
the wrong: and the damages to be recovered in such action 
shall, if recovered against an executor or administrator 
bound to administer according to the English law, be 
payable in like order of administration as the simple con- 
tract debts of such person. 

2. No action commenced under the provisions of this 
Act shall abate by reason of the 
death of either party, but the same 
may be continued by or against the 

executors, administrators or representatives of the party 
deceased. Provided that, in any case in which any such 
action shall be continued against the 
executors, administrators or repre- 
sentatives of a deceased party, such executors, adminis- 
trators or representatives may set up a want of assets as 
a defence to the action, either wholly or in part, in the 
same manner as if the action had been originally com- 
menced against them. 


Proviso. 


ACT No. XII] oF 1855 (c). 
Passey ny tHe Lecisative Counci or Ixpta. 


(Received the assent af the Governor-General on the 27th March 1855.) 


An Act to provide compensation to families for loss occasione 
ed by the death of a persun caused by actionable wrong. 
WHEREAS no action or auit is now maintainable in an 


P Court against a person who, by his 
a wrongfal act, neglect, or default, may 


a) Powell v. Rees, 7 A, & E. 426,- (8) Richmond v, Nicholson, 8 Scott, 
‘¢) Bee supra, p. 171. 


( 208 ) 


have caused the death of another person, and it is often- 
times right and expedient that the wrong-dver in such case 
should be answerable in damages for the injury so caused 
by him; It is enacted as follows :— 

1, Whenever the death of a person shall be caused by 
wrongful act, neglect or default, and 
the act, neglect or default is such as 

person for loss occasion- would (if death had not ensued) have 
ed to it by his death by entitled the party injured to maintain 
BEvonaye, ron. an action and recover damages in 
respect thereof, the party who would have been liable if 
death had not ensued, shall be liable to an action or suit 
for damages, notwithstanding the death of the person in- 
jured, and although the death shall have been caused 
under such circumstances as amount in law to felony or 
other crime. And it 18 enacted further, that every such 
action or suit shall be for the benefit of the wife, husband, 
aaa and child, if any, of the person whose death shall 

ave been so caueed, and shall be brought by and in the 
name of the executor, administrator or representative of 
the person deceased (a), and in every such action, the Court 
may give such damages (6) as it may think proportioned to 
the logs resulting from such death to the parties respective- 
ly, for whom and for whose benefit such action shall be 
brought, and the amount so recovered, after deducting all 
costs and expenses, including the costs not recovered from 
the defendant, shall be divided amongst the before-men- 
tioned parties, or any of them, in such shares as the Court 
by its judgment or decree shall direct. 


(a) The defendant is liable for negligence at the suit of the repre- 
sentative only when he would have been liable to an action for the 
same cause at the suit of the deceased had he survived. Thus where 
n servant is killed in the employment of his master, the master is not 
liable for negligence for which the servant could not have sued him 
(Senior v. Ward, 5 Jur. N.S. 172. See Wiggett v. For, 2 Jur. 
N. 8. 955). 


(6) In estimating the damages the reasonable expectation of pecuni- 
ary advantage which the surviving relatives had from the deceased is to 
be taken into nccount, and the probable pecuniary loss sustained by his 
death. Funeral and mourning expenses are not to be included ( Delton v. 
S. BE. Ry. Co. 4C. B.N.§, 296: Franklin v. S. E. Ry. Co. 3 H. & 
N. 211: 4dur. N.S 565). The pecuniary loss is the only damage 
recoverable (Blake v. Midland Ry. Co. 18 Q. B. 93). A widow, e. g. 
cannot recover for loss of her deceased husband's society and protection. 
Actual damage to the parties on whose behalf the action 1s brought 
must be proved, and the plaintiff is not entitled to a verdict with 
nominal damages on proof merely of death by negligence (Duckworth 
v. Johnson, 4 HL. & N. 653: 5 Jur. N.S. 630). See further Bullen and 
Leake, 2d. ed., 285: 1 Chitty's Statutes, 1083 note: Chapman vy. Ruth- 

~ 4 Jur. N.S. 1180; Bramall v. Lees, 29 L. T. 111). 


( 209 ) 


2. Provided always that not more than one action or 
Not more than one ac -8It shall be brought for, and in rea- 
tion to be brousht: to pect of the same eubject-matter of 
be commenced within !2 eomplaint, and that every such action 
months, P eye 
shall be brought within twelve calen- 
dar months after the death of such decensed person ; pro- 
vided that, in any such action or suit, the executor, 
heer ae eee administrator or representative of 
itaie thay le: cdded. the deceased may insert a claim for, 
and recover any pecuniary loss to the 
estate of the deceased occasioned by such wrongful act, 
neglect or default, which sum, when recovered, shail be 
deemed part of the agseta of the estate of the deceased. 


The damages given for the loss te the family will be distributable 
amongst the family under the provisions of Section 1. 


3. The plaintin any such action or suit shall give a 
full particular of the person or per- 
sons for whom, or on whose behalf, 
such action or suit ehall be brought, 
and of the nature of the claim in respect of which damages 
shall be sought to be recovered, 


deliver 


The direction as to the insertion of the particulars in the plaint 
was made to accommodate the provisions of the Act to the practice 
of the Mofussil Courts. 


4, The following words and expressions are intended to 
have the meanings hereby assigned 

them respectively, so faras auch 
meanings are not excluded by the context or by the nature 
of the subject-matter, that 18 to say, words denoting the 
singular number are to be understood to apply also toa 
plurality of persons or things, and words denoting the 
masculine gender are to be understood to apply aleo to 
persons of the feminine gender; and the word “person” 
shall apply to bodies politic and corporate ; and the word 
“ parent’ shall include father and mother, and grand-father 
and grand-mother (a); and the word “ child” shall include 
son and daughter, and grand-son and grand-daughter, and 
atep-son and step-daughter. 


Constraction of Act. 


(2) But not step-father nor atep-mother. 


cl 
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ACT No. VIII. or 1860. 


ar 





PasseD BY THE LeGisuaTive Councit or Inpra. 
(Heceived the assent of the Governor General on the 17 th February 1855.) 


Gea 


An Act to amend the law relating to the office and duties of 
Administrator General. 


WHEREAS it is expedicnt to amend the law relating to 
the office and duties of Administrator 
General; It is enacted as follows :— 

1. Incach of the Presidencies of Fort William in Bengal, 

Designation of the Fort St. George, and Bombay, there 
Administrators General shall be an Administrator General. 
in the three Presidencies. The said Administrators General shall 
he called respectively the Administrator General of Bengal, 
the Administrator General of Madras, and the Administra- 
tor Gencral of Bombay. 

2. Such officers shall be appointed and may be suspend- 

Appointment, suspen- cd or removed by the authorities 
jon and removal of Ad- hereinafter mentioned respectively, 
ministrators General. that ig ta cav 

The Administrator Gencral of Bengal, by the Governor 
General of India in Conneil. 

The Administrator Gencral of Madras, and the Adminis- 
trator General of Bombay, by the Governments of those 
Presidencies respectively. 

3. Any peison now holding the office of Administrator 
General at any of the said Presidencies, 


Preamble. 


Continuance of exist- 


ig (uddusbante: shall continue to hold the same, sub- 
ject to the provisions of this Act. 
Adminictrater Genval 4+. The Administrator General 


not to bo deemed an ofti- shall not be deemed in that capacity 
eer of the Supreme Court. tg he an officer of the Supreme Court. 
5. All letters of administration, which, since the passing. 
Piles eiciiaen: of Act No. 1I of 1850, have been 
tion granted tothe Kecle. granted by the Supreme Court of 
siastical Registrar of the Judicature at Fort St. George to the 
Madras Suprome Court Keclesiastical Registrar of that Court 
since Act Il. of 1850,and_— - . : 
Fatates, &c. tramferrel to 8 Virtue of his office, and all estates, 
Adainistrator Gencral. effects and interests, books, papers and 
documents, now vested in, or belong- 
ing to the said Ecclesiastical Registrar, or under his control, 
by virtue of any such letters of administration, are by this 
Act transferred to and vested in him as Administrator Ge- 
veral of that Presidency, and such letters of administration 
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shall have the same effect in all respects as to any act here- 
after to be done or required to be done uoder this Act as if 
they had-been granted to him as Administrator General. 
6. The two ear of Ecclesiastical oe of the 
upreme Court and Administrator 
Tay grenenl Adminis. Eoral may be held by the present 
may hoki the office of Administrator General at the Presi- 
Reclesiastionl Hegistrar. = dency of Fort St. George. With that 
Otherwise no Adminis. @xception, no person now holding the 
trator General to be Ec- office of Administrator Genera), or 
clesiastical Registrar. hereafter to ee appointed to such 
office, in any of the said Presiden- 
not to bak ety ber cies, shall hold the office of Eccle- 
office without sanction of giastical Registrar, nor, without the 
Government. express sanction of Government, any 
other office, together with that of 
Administrator General. Provided that 
nothing in this Act shall prevent the present Administrator 
General of Bengal from holding the office of Receiver of the 
Supreme Court of Judicature now held by him. 
7. Unless the Governor General of India in Counci) or 
Security to be givenby the Government with the sanction of 
Administrator General. the Governor General of India in 
Council shall otherwise order, every Administrator Genera] 
hereafter to be appointed shall yive security to the Kast 
India Company for the due execution of his office, for one 
lakh of Rupees by his own bond and for another lakh of 
Rupees, or for separate sums amounting together to one 
lakh of Rupees, by the deposit of Government Securities or 
by the joint and several bond or Londs of two or more 
sureties to be approved by Government, or partly by such 
deposit and partly by such bond or bonds; provided that 
every Administrator General may, with the consent of Go- 
Substitution of Eecu. Verument, substitute either of the said 
rity or Sureties. two last mentioned kinds cf security for 
another previously given for such last mentioned lakh or 
any part of it; and every Administrator General may, with 
the consent of Government, and shall from time to time 
when required by Government so to do, cause fresh sureties 
to be substituted for any of those previously bound go far as 
the security shall relate to the due execution of his office 
for the time then to come. 
8. No Administrator General shall be required by the 
No security to be re- Supreme Court to enter into any 
quired by Supreme Court administration bond, or to give other 
ene ' oe to the Court, on the 


in virtue of his office. 
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9 Any letters of administration, or letters ad colligenda 
Administrator General 20%, which shall hereafter be grant- 
entitled to letters of ed by the Supreme Court of Judica- 
administration, unless ture at any of the said Presidencies, 
eee SE shall be granted to the Administrator 
General of the Presidency, unless they 
shall be granted to the next of kin of the deceased ; and it 
Administrator General 18 hereby declared that the Adminis- 
entitled in preference to trator General of the Presidency shall 
Srodivarior sr/9nd) be deemed to have a right to letters 
of administration in preference to that of any person merely 
on the ground of his being a creditor or friend of the 
deceased. 
10. The words “ next of kin” shall be deemed through- 
Construction of words out this Act to include a widower or 
“next of kin.” widow of the deceased, or any other 
person who, by law and according to the practice of the 
Ecclesiastical Registrar Courts, would be entitled to letters 
not to be entitled toad- of administration in preference toa 
ON a by reasou of creditor of the deceased. Provided 
nae that no Ecclesiastical Registrar or 
other Officer of any of the said Courts, shall, by reason of 
his Office, be deemed entitled to any letters of adininistra- 
tion or ad colligenda bona, or have any grant thereof made 
to him. 
11. Tf any person, not being a Mahomedan or Hindoo, 
When administration Sl] have died, whether within any 
of estates of persons Of the said Presidencies or not, and 
other than Mahomedans whether before or after the passing of 
Fer o08 ee eneal this Act, and shall, if a British subject, 
have left assets exceeding the value 
of five hundred Rupees within any of the said Presidencies, 
or any of the Provinces or places subject thereto, or shall, 
if not a British subject, have left personal assets exceeding 
five hundred Rupees within the local limits of the jurisdic- 
tion of the Supreme Court of Judicature at any of the said 
Presidencies, and no person shall, within one month after 
his death, have applied for probate of a will, or for any 
letters of administration of his estate, the Administrator 
General of the Presidency in which such assets shall be is 
hereby required, within a reasonable time after he shall have 
had notice of the death of such person, and of his having 
left such assets as aforesaid, to take such proceedings as may 
‘be necessary to obtain from the Supreme Court of Judica- 
ture at such Presidency letters of administration to the 
etfects of such person, either erally or with a will 
Proviso as to atets annexed, asthe casc may require. Pic - 
Act AX of 1841. vided that assets, which any person 
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may be entitled to collect, receive, or dispose of, by virtue 
of uw certificnte granted under Act XX of 1841, shall not be 
deemed assets within the meaning of this Section. 


This Section does not prevent the Administrator General from 
administering estates of less value than Rs. 500. 

Where there are no next of kin and the Crown is consequently enti- 
tled, the Administrator General may take out administrauon without 
special appointment. He will be trustee for the Crown of the surplus 
remaining in hie hands after payment of debts and due administration 
of the estate (Hogg v. Mendieta, 1 Bouln. 622, 626). 

The phrase ‘ applied for probate’—means, of course, ‘ applied in Zndia.’ 


12. Whenever any person, whether a Mahomedan or 


Upon death of any 
person leaving assets 
within local limits, the 
Court may, if assets are 
in danger, direct Adimi- 
nistrator General to ap- 


Hindoo or not, shall dic leaving assets 
within the local limits of the jurisdic- 
tion of Her Majesty's Supreme Court 
of Judicature at any of the said Pre- 
sidencies, it shall be lawful for the 


ply for administration. = Court, upon the application of any 


person interested in such assets or in the due administration 
thereof, either as a creditor, next of kin (a), or otherwise, or 
upon the application of a friend of any infant who may he 
so interested, or upon the application of the Administrator 
General, if the applicant shall satisfy the Court that danger 
is to be apprehended of the misappropriation of such assets, 
unless letters of administration of the effects of such person 
are granted, to make an order directing the Administrator 
General to apply for letters of administration of the effects 
of such person. 

The bare possibility that the Act of limitations may ultimately 
become a bar to the recovervof assets, is not such danger of paar a 


priation as warrants the granting to the Administrator General of an 
order under this Section (Girdar Dds Vallabu Das, 1 Mad. H.C. Rep. 


Semble a debtor to the estate of a deceased person caanot apply for 
an order under this Section (Jbid.). 

13. Section XX Act No. XIX of 1841 is hereby 

Repeal of Section 20 repealed, except as to acta done and 
Act XIX of 1841. except as to any case in which an 
order shall have been made before the coinmencement of 
thia Act. 


14. Whenever any person, whether a Mahomedan or 
Hiudoo or not, shall have died leav- 
ing moveable or immoveable property 
withia the local limits of the jurisdic- 
tion of any of Her Majesty's Supreme 
Courts of Judicature, and such Court 
shall be satisfied that danger is to be 
apprehended of the misappropriation 
or waste of sach property, before it 


(a) See Section 


Upon, death of any per- 
son jeaving prop rty with- 
in local limite, ae may, 
if rty 1s in danger, 
a ay Administsator Ge- 
neral to collect and hold 
the same auil right of 

‘or adi 
is ascertained. 
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can be ascertained who may be legally entitled to the 
succession of such property, or whether the Administrator 
General is entitled to lettersof administration to such deceased 
person, it shall be lawful for the Court to authorize and 
enjoin the Administrator General to collect and take posses- 
aion of such property and to hold or deposit or invest the 
same according to the orders and directions of the Court, 
and in default of any such orders or directions, according to 
the provisions of this Act so far as the same are applicable 
to such property ; and the Administrator General shall be 

Rate of commission entitled to a commission of one per 
payable in such case. cent. upon the amount of all personal 
assets collected or received by him in pursuance of such 
order; and in case letters of administration of such effects 
shall be afterwards granted to the Administrator General, 
the said commission of one per cent. shall be deemed a part 
payment of the commission payable to the Administrator 
General under the letters of administration. Any order of 
Court made under the provisions of this Section shall entitle 
the Administrator General to collect and take possession of 
such property, aud’ if necessary, to maintain an action for 
the recovery thereof. 

So long as an order under this Section is in force unrevoked, the 
Administrator General's right to the possession of the property is clear, 
for it is an enactment to provide for secure possession pendente lite on 
allegation and proof to the satisfaction of the Court of danger of 
misappropriation or waste: the order ia like a probate or letters of 


administration, so far as pag att the title under it to get in the 
property (Hogg v. Hurrydoss Dutt, 1 Bouln. 656). 

The object of this Section is to prevent the estates of Natives from 
being wasted or misapplied when one of the next of kin obtains 
possession of the whole property. In such case, whenever the 
Administrator General may be ordered to apply for administration, the 
person in possession, if justly entitled to odminister, may always 
prevent administration being granted tothe Administrator General by 
making out a preferential ttle and giving the necessary bond as 
eccurity : see Sec. 16. : _ 

An icise x General 15. The Administrator General of 
may be Official Trustee the Presidency may be appointed an 
under Act XVII of Official Trustee under Act No. XVII 

of 1843. 
aled by Act XVII of 1864 (An Act to constitute an office of 
Oficial Trustee). But Section 6 of this Act provides that the Admi- 
nistrator General or Officiating Administrator General for the time 
being of any of the Presidencies shall be eligible for the office of 
Official Trustee of that Presidency. 

16, Ifin the course of proceedings to obtain letters of 

Probate to begranted administration under the provisions of 
to executor anes Section 11 or Sec, 12 of this ioe “7 
tak Administrator executor appointed by a will of the 
General to obtain admi. deceased shall appear according to the 

practice of the Court and prove the 
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will and accept the office of executor, or if any person shall 
appear according to such practice and make out his claim to 
letters of administration as next of kin of the deceased, and 
shall give such security as shall be required of him by law 
or by the practice of the Court, the Court shall grant pro- 


Costs of proceedings V8" vi iue will or letters of ac 


taken by the Administra- tration accordingly, and shall award 
tor General to be paid to the Administrator General his costs 
out of the estate. 


of the proceedings so taken by him, 
to be paid out of the estate as part of the testamentary 
expenses thereof. 


17. If no person shall appear according to the practice 


If no executor or next 
of kin appear or give 
necessary security. letters 
of administration to be 
granted to Administrator 
General, 


of the Court, and entitle himself to 
poe of a will, or to a grant of 
etters of administration, as nextof kin 
of the deceased, or if the person who 
shall entitle himself to a grant of 


administration shal) neglect to give such security as shall be 
required of him by law or according to the practice of tho 
Court, the Court shall grant letters of administration to the 


Administrator General. 


Administration to ef- 
fects of deceased Maho- 
medans or Hindoos not 
to be granted under Sec- 
tion 12 unless required 
to protect the assets. 


Costs of unneccasary 
application. 


Provided that, in the case of an 
application being made under Section 
12 of this Act for letters of adminia- 
tration to the effects of a 
Mahomedan or Hindoo, the 

may refuse to grant letters of adminix- 
tration to any person if it be satisfied 
that such grant is unnecessary for the 


protection of the assets, and in such case the said Court 
shall make such order as to the costs of the application as 


it shall think just. 


In the case of Muhammadans and Hindds the Administrator General 
is bound to sdminister the eflects of Mubammadans and Hindia, 
according to the Muhammadan or Llindd law, as the case may be 


(Commu 


Hyder, Mort. 1). 


18. Nothing in this Act is intended to preclude the 


Administrator General 
nee Prcates trem ae 


MIGURLAA 311 ani Care 
within one month after 
death of deceased. 


Administrator General from applying 
to the Court for the letters of adminis- 


of one month from the death 
deceased 


19. If any letters of administration, which shall be 


After revocation, let- 
ters of administration 
to Administrator 
Uenerml 10 De cecmed as 


to him to have been vouul- 
able only. 


Exception. 


granted to the Administrator General 
under the provisions of this Act, shall 
Ln enenl oad or recalled, the 

so far as regards the Administrator 
General and all persons acting under 
his authority in pursuance thereof, 
be deemed to have been only voidable, 


except as to any act done by any such Administrator 
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General or other person as aforesaid, after notice of a 
will or of any other fact which would 
render such letters of administration 
void. Provided that no notice of a will or of any other fact 
which would render any such letters of adminietration void, 
shall affect the Administrator General or any person acting 
under his authority in pursuance of such letters of adminis- 
tration, unless, within the period of one month from the 
time of giving such notice, proceedings be commenced to 
prove the will or to cause the Jetters of administration to be 
revoked, nor unless such proceedings be prosecuted without 
unreasonable delay. 
20. If any letters of administration which shall be grant- 
What payments made €d under this Act, shall be revoked 
or acts done by Adminis- upon the production and proof of a will, 
cheating pining. Bll payments made or acts done by or 
tration upon production Under the authority of the Administra- 
of a will, shall be deemed tor General in pursuance of euch letters 
vaio: of administration prior to the revocation 
thereof, which would have been vaiid under any letters of 
administration lawfully granted to him with such willannexed, 
shall be deemed valid, notwithstanding such revocation. 
21. If an executor or next of kin of the deceased, who 
In what cases Court shal] not have been personally served 
re Si adea asap aiateg with a sae or had notice kes 
in time to appear In pursuance there- 
ie, to exeeuior or next of, shall establish to the satisfaction of 
of kin, the Court a claim to probate of a will 
or to letters of administration in preference to the Adminis- 
trator General, any letters of administration which shall be 
granted by virtue of this Act to the Administrator General, 
may be recalled and revoked, and probate may be granted 
to such executor, or letters of administration granted to such 
Unless a will is prov- Other person as aforesaid. Provided 
» application to revoke that no letters of administration, which 
— mut shall be granted to the Admipistrator 
and without. less General, shall be revoked or recalled 
delay. for the cause aforesaid, except in cases 
in which a will or codicil of the deceased shall be proved, 
unless the application for that pu shall be made withiu 
ove year after the grant to the Administrator General, and 
the Court shall be aatisfied that there has been no unreason- 
able delay in making the application, or in transmitting the 
authority under which the application shall be made. 
22. If any letters of edminintration, which ‘a be 
A ted to the Administrator Gene 
Eehoronsbrel paar Pi et ursuance of this Act, shall be 
Pacing: scaaved! the Court may order the costs 
a _ _. Admin. of obtaining such letters of admuinis- 
trator General out of the tration and the whole or any part of 
aca any commission which would other- 


Proviso. 
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Wise have been payable under this Act, together with the 
costs of the Administrator General in any proceedings taken 
to obtain such revocation, to be paid to or retained by tho 
Administrator General out of any assets belonging to the 
estate. 


When letters of administration which had been granted to the Admi- 
histrator General of Madras were recalled, and he had merely taken 
manual possession of cash, Government promissory notes and the title 
deeds of lease-hulds belonging to the deceased, the High Court allowed 
him commission at the rate of 2} per cent. on the cash and the value 
of the notes, but refused to allow it on the lease-holds ( Sunpeon, } Mad. 
H. C. Rep. 171). 


23. Any payment or delivery of assets to any legate, or 

After one vear from tO any person entitled in distribution, 

grant of adwinistration, which shall be made by an Adiminis- 

yo of assets bY trator Gencral after the expiration of 
inmnistrator General to : 

bo allowed against all One year from the grant of the letters 

claims of which be had = of administration under which such 

taal payment or delivery shall be made, 

shall be allowed to the Administrator General as against all 

creditors and other claimants against the estate, of whuse 

debts or claims he shall not have had notice before making 

such payment or delivery. Provided 

thal nothing herem coutained shall 

exempt the person to whom such pay- 

ment or delivery shall be made, from any lialiuty to refund 

tu which he would otherwise be hable, and provided also 

that no notice of any debt or claim 

shall affect the Administrator General 

unless pruccedings to enfurce the debt 

or claim be commenced within one month after the giving 

of such notice aud be prosecuted without unreasonable 


delay. 


“ According to the general law, an Administrator is bound to take 
notice of all debts of record, whether he bas actual notice or not, and 
this distinction, as well as all question as to whicther in the case of 
other debts the notice should not be by suit, is got rid of by Section 
23” (Ritchie v. Stokes, 2 Mad. H. C. 255, 265). 


24. All letters of administration, which shall be granted 
Letters of niministre. 9 @0Y Adininistrator General in 
tion to be granted t» Ad- virtue of his office, shall be granted 
ministrator General in to him by his name of office, and all 
virtue of his Office. letters o suinamenaou heretofore 
clesiastical Registrar or Administrator 

ene ee General official , or which shall be 
Anthority given by granted to any Administrator General 
sock eee in virtue of his office, hall authorize 
the Administrator General for the time being of the same 
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Presidency to act as administrator of the estate to which such 
letters of administration shall relate ; and all estates, effects 

On death, &e., of and interests, which, at the time of 
Administrator General, the death, resignation or removal from 
cetate, &c., to vest in office of any Administrator General, 
ER: shall be vested in him by virtue of 
such letters of administration shall, upou such resignation or 
removal, ceage to be vested in him, and shall vest in his 
successor in office immediately upon his appointment there- 
to; and all books, papers and docu- 
ments kept by such Administrator 
Gencral by virtue of his office, shall 
be transferred to, and vested in his successor in office. 

The power given by this Section “ to act as administrator of the 
estate” authorises the Administrator General to retain for his own 
debt (Ttitchie v. Stokes, 2 Mad. H. C. 255, 264). 

25, All actions, suits or other proceedings, which shall 

Administrator Gencral be commenced by pay against eee Ad- 
tosue or be sued inhis ™1uistrator General in his represent- 
representative capacity by ative character, may be brought by 
hiv name of oftice. or against him by his name of office, 

and no suit, action or other proceed- 

ings already commenced, or which 

shall be commenced against any per- 
son as Administrator General, either alone or jointly with 
any other person, shall abate by reason of the death, resig- 
nation or removal from office of any such Administrator 
General, but the same may, by order of the Court, and 
upon such terms as to the service of notices or otherwise as 
the Court may direct, be continued against his successor 
immediately upon his appointment, in the same manner as 
if no such death, resignation, or removal had occurred. Pro- 
vided that nothing hereinbefore con- 
tained shall render any such successor 
personally liable for any costs incurred prior to the order for 
continuing the action or suit against him. 

26. The Administrator General of each of the said Pre- 
sane to bo ree =Sidencies under any letters of adminis- 
by Administrators tration which shall be granted to him 

General. in his official character, or under any 
probate which shall be granted to him of a will wherein he 
shall be named as executor by virtue of his office, and the 
Administrator General of Madras under any letters of admi- 
nistration which are vested in him by Section 5 of this Act, 
shall be entitled to receive a commission, at the following 
rates respectively ; viz. : 

The Administrator General of Bengal at the rate of 3 per 

,, and the Administrators General of Madras and Bom- 


And office books to be 
transferred. 


Proviso, 
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bay respectively at the rate of 5 per cont., upon the amount 
or value of the assets which they shall respectively collect 
and distribute in due courso of administration. 


The Administrator General accounts for all the interest which 
accrucs from the day of the testator's death, and mukes no profit on 
the assets which come to his hands, exclusive of his fixed commission. 

sv. Daviduss, Perry Or. Ca. 54, 57)’. 


27. The Commission which tho Administrator General 

What expenses, &c, Of exch of the said three Presidencics 
commission isto cover. —ghall be entitled, is intended to covor 
not merely the expenee and trouble of collecting the assets, 
but also his trouble and responsibility in distributing them 
in due course of administration. It is therefore enacted 
that one-half of such commission shall 
be payable to and retained by such 
Administrator General upon the collection of the assets, and 
the other half thereof shall be payable to the Administrator 
General who shall distribute any assets in the due course 
of adininistration, and may be retained by him upon such 

Commission retained distribution. The amount of the com- 
to be deemed a distribu. mission lawfully retained by an Ad- 
tion. ministrator General upon the distri- 
bution of asscts shall be deemed a distribution in the due 
course of adininistration within the meaning of this Act. 


How payable. 


The last sentence of this Section was introduced to meet a difficulty 
raised by the Auditors at Madras as to whether the Adminiastrater 
General was to be alowed commission upon his commission, Tt he 
collects Rs. 100 and disterbutes 47, retaining 3 as hie conmmuixsion, he 
does as substantially distribute 100 as if be paid 100 and received 
back 3.) In such a case he does not reeeive commision upon bis 
commission, but only 3 per cent. upon the amount distributed. The 
Auditors would only allow at the rate of 3 per cent. upon 97, which 
would have introduced great confusion into the accounts ag the 7, 
and comun:siun on it at the rate of 3 per cent. would not amount 
to 100. 


28. The Governments of the said Presidencics of Fort 
Commission of the Ade Dt George.and Bombay respectively, 
ministrators. General of | May, With the sanction of the Governor 
Matras and Bumbay may General of India in Council, from time 
eee weed and again ty time, order the aforesaid rate of 
commission hereby authorized to be 

received by the Administrators General for those Presiden- 
cies respectively to be reduced aud again to be raised. Pro- 
Provi vided that the commission so to be 

¥v180. Pi . 

received shall not at any time exceed 

five per cent of the assets collected, and that no person now 
holding the office of Administrator General of either of the 
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said Presidencies of Fort St. George or Bombay shall, by 
any such order, be deprived of the tight to receive and 
retain for his own use, a commission at the rate of three per 
cent. in respect of all assets collected and actually adminis- 
tered by him. 
29. The Administrator General shall defray all the 
Administrator General ¢XPenses of the establishment neces- 
to defray expenses of Sary for his office, and all other 
establishment and all charges to which the said office shall 
other charges not e- te subjected, except those for which 
pressly provided for. ae : 
express provision is made by this Act. 
30. No person other than the Administrator Genezal 
Caninlanon or aboney acting officially, hall receive or retain 
not to be charged by ex- 8Ny commission or agency charges for 
ecutor or administrator anything done as executor or admi- 
baahhiaaraweateat Adminie — yigtrator under avy probate or letters 
of administration, or letters ad colli- 
genda bona, which have been granted by the Supreme Court 
of Judicature at Fort William in Bengal since the passing 
of Act No. VII of 1849, or by either of the said other Sn- 
preme Courts of Judicature since the passing of Act No, II 
Specific bequest in Of 1850, or which shall hereafter be 
favor of executors not granted by either of the said Courts ; 
atlocted) but this enactment shall not prevent 
any executor or other person from having the benefit of any 
legacy bequeathed to him in his character of executor, or by 
way of commission or otherwise. 


See the Indian Succession Act, 1865, Section 128. 


31. The Administrator General of each of the said 
Administrator General PFesidencies shall enter into books, 
tokeepasoparateaccount- to be kept by him for that purpose, 
book tor each estate, tobe geparate and distinct accounts of each 
" von S<-0R estate, and of all such sums of money, 
a bonds and other securities for money, 

goods, effects, and things, as shall come to his hands, or to 
the hands of any person employed by him, or in trust for 
him, under this Act, and likewise of all payments made by 
him on account of such estate, and of all debts due by or to 
the same, specifying the dates of such receipts and payments 
respectively, which said books shall be kept in the Adminis- 
trator General's Office, and shall be open for the inspection 
of all such persons, practitioners in the said Courts and 
others, as may have occasion to inspect the same, at office 
hours, paying only such reasonable fee as hath been, or shall 
Le, from time to time, fixed by the Government and pub- 
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lished in the official Guzette of the Presidency to which the 
same may relate. 

-This is nearly Section 10 of the repealed Act VIT of 1849, which, 

in, follows Section 5 of the Statute 55 Geo. IIT, cap. 84. On See- 

tion 10 of Act VIT of 1855 it haa been held that every claimant on the 
estates of deceased persona, administered by the Administrator Gene- 
ral (however the title be derived) and every person interested in such 
ertates (though remotely) has a right to inapect on lawful occasions the 
books relating to such estates in the hands of the Administrator Gene- 
ral. But such right of inapeetion cannot be extended to adverse liti- 
gants claiming adversely to those interested in such estates. ‘There. 
fore when a debtor to an estate was sued by the Administrator General, 
and in aid of his defence to the action, claimed inepection of the books 
and accounts of that estate in the Administrator General's office, a 
rule for a mandamus was discharged (The Queen v. Sandes, 1 ‘Tayl. 
& Bell, 421). 

32. The Government shall have power, from time to 

Government may make time, to make and alter any general 
and a‘ter rules and orders ules and orders consistent with the 
consistent with this Act. provisions of thixs Act, for the safe 
custody of the assets and securitics 
which shall come to the hands or pos- 

For remittance of mo- —gegsion of the Administrator General, 
ae and for tho remittance to the East 
India Company at their House in England of all sums of 
money which shall be payable or belong to persona resident 

For guidance of Ad- In Europe, or in other cases where 
ministrator General. such remittances shall be required, 
and generally for the guidance and government of the 
Administrator General in the discharge of his duties ; and 
may, by such rules and orders, amongst other things, direct 
what books, accounts and statements, in addition to those 
mentioned in this Act, shall be kept by the Administrator 
General, and in what form the same shall be kept and what 
entries the same shall contain, and where the same shall 
he kept, and where and how the assets and securitics be- 
longing to the estates to be administered by such Adminis- 
trator Gencral shall be kept and inveated or deposited, 
pending the administration thereof, and how and at what 
rate or rates of exchange any remittanecs thercof shall be 
made. Unless any such rules shall be made and published, 

Proviso as torules now the rules now in force in each of the 
in force. said Presidencies so far as the same 
are Lut inconsistent with this Act, shall be of the same force 
and effect as if the same had been made and published 
under this Act. 

33. Such orders shall be published in the official Ga- 

V’ublication of orders, 2¢tles of the several Presidencies, and 
&e. it shall be the duty of the several Ad- 
ministrators General to obey and fulfil the same, and the 


For custody of assets. 
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same shall be a full authority and indemnity for all persons 
acting in pursuance thereof. 

34, The Administrator General of each of the said Pre- 

Administrator General 8idencies shall, twice in every year— 
to furnish half-yearly that is to say, on the first day of 
Schedules, 8c. March, and on the tenth day of Au- 
gust, or on the first day on which the Supreme Court of 
Judicature at the Presidency shall be sitting after those 
days, or on such other days as the Government shall, by 
any rules or orders to be published as aforesaid, direct— 
exhibit and deliver, in open Court, a true Schedule showing 
the gross amount of all sums of money received or paid by 
him on account of each estate in his charge, and the 
balances during the period of six months, ending severally 
on the thirty-first day of December and thirtieth day of 
Junenext before the i of delivering such Schedule, and 
a true list of all bonds or other securities received on ac- 
count of each of the said estates during the same period ; 
and also a true Schedule of all administrations, whereof the 
final balances shall have been paid over to the persons enti- 
tled to the same, during the same period, specifying the 
umount of such balances, and the persons to whom paid, 

Schedules to be filed Which Schedules shall be filed of 
and published. record in such Supreme Court of 
Judicature, and shall, within fourteen days afterwards, be 
published in the official Gazette of the Presidency by the 
said Administrator General; and copies thercof in triplicate 
shall be delivered by such Administrator General to the 
Secretary of the said Presidency, and shall be sent by the 
Governor thereof to the Court of Directors of the East India 
Company, in order that the said Court of Directors may, if 
they think fit so to do, order the same to be deposited at 
the East India House, London, for public inspection, and 
may cause notices to be published in the London Gazette 
and other Jeading newspapers, that such Schedules are open 
to inspection there, or may make such other orders respect- 
ing the same as they may think fit 

35. The Government shall, from time to time, appoint 

Government to appoint 8n auditor or auditors to examine the 
Auditors, accounts of the Administrator Geueral 
at the times of the delivery of the said Schedules, and also 
at any other time when the Government shall think fit. 

36. The Auditor or Auditors shall examine the Schedules 

Auditore to examine nd accounts, and report to the Go- 
Schedule, and report t2 vernment whether they contain a full 
Sovernnient: and true account of every thing which 
ought to be inserted therein, and whether the books which, 
by this Act, are, or which, by any such general rules and 
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orders as aforesaid, shall be directed to be kept by the Ad- 
ministrator General, kave been duly and regularly kept, and 
whether the assets and securities have been duly kept and 
invested and deposited in the manner prescribed by this 
Act, or which shall be prescribed by any such rules ond 
orders to be made aa aforesaid. 

37. Every Auditor shall have power to summon as well 

Auditors to have pow- the Administrator General as any 
er to summon witnesses Other person or persons whoso pre- 
and to call for books, sence he may think necessary, to 

; attend him from time to time; and 
to examine the Administrator General, or other party or 
parties, if he shall think fit, on oath or solemn affirmation, 
to be by him administered ; and to call for all books, papers, 
vouchers and documents which shall appear to him to be 
necessary for the purposes of the said reference: and if the 
Administrator General or other person or persons when sum- 
moned shall refuse, or without reasonable cause, neglect to 
attend or to produce any book, paper, voucher or document 
required, or shall attend and refuse to be sworn or make a 
solemn affirmation, when by law an affirmation may be sub- 
stituted for an oath, or shall refuse to be examined, the Au- 
ditor or Auditors shall certify such neglect or refusal in 
writing to the Supreme Court of Judicature at the Presiden- 
cy; and every person so refusing or 
neglecting shall thercupon be punish- 
able, in like manner as if such refusal 
or neglect had been in contempt of the Supreme Court, 

38. The costs and expenses of preparing and publishing 

Costs of preparing the said Schedules and copics thereof, 
Schedule, &c. how tobe and of every such reference and exami- 
paid. nation as aforesaid, shall be defrayed 
by all the estates to which such Schedules or accounts shall 
relate, which costs and expenses, and the portion thereof to 
be contributed by each of the said estates, shall be ascertained 
and settled by the Auditor or Auditors, subject to the ap- 
proval of the Government, and shall be paid out of the said 
estates accordingly by the Administrator General. 

39. If, upon any oF reference and cxamination, the 

Auditor or Auditors shall see reasou 

a ral Saat to believe that the said Schedules do 
if accounts appear not not contain a true and correct account 
ETE of the matters therein contained, or 
which ought to be therein contained, or that the assets have 
not been duly kept and invested or deposited in the manner 
directed by this Act, or which shall be directed by and such 
rules and orders as aforesaid, or that the Administrator Ge- 
neral has failed to comply with the provisions and directions 


Penalty for non-attend- 
ance. 
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of this Act, or of any such rules and orders, he or they shall 
report accordingly to the Government. 
40. The Government may refer every such report as last 
aforesaid to the consideration of the 
au uponsuch Advocate General for the Presidency, 
who shall thereupon, if he shall think 
fit, proceed summarily against the defaulter or his personal 
representative in the Supreme Court of Judicature int he 
Presideney, by petition for an account, or to compel obedi- 
ence to this Act or to such rules and orders as aforesaid, or 
otherwise as he may think fit, in respect of all or any of the 
estates then or formerly under the administration of such 
defaulter ; and the said Advocate General shall have power 
to exhibit interrogatories to the said Administrator General, 
or other person or persons, defendants, who shall be bound to 
answer the same as fully aa if the same had been contained 
in a bill filed fur the like purpose ; and the Court shall have 
power upon any such petition, to compel the attendance in 
Court of the defendant or defendants, and any witnesses who 
may be thought necessary, and to examine them orally or 
otherwise ag the said Court shall think fit, and to make and 
enforce such order or orders as the Court shall think just. 
41, The eosts, including those of the Advocate General, 
and of the reference to him, if the same 
‘ ae &c, shall be directed by the Court to he 
paid, shall be defrayed either by the 
defendant or defendants, or out of the estates rateably as the 
said Court shall direct ; and whenever any costs shall be re- 
covered from the defendant or defendants, the same shall 
be repaid to the estates by which the same shall have been 
in the first instance contributed, and the Court shall have 
power to erder the Administrator General, or other person 
or persona, defendants, to receive his or her costs out of the 
said estates, if it shall think fit. 
giclcarce aici aces 42. Any orders which shall be 
to have same cffect and made by any of the said Supreme 
to be execated in same ©ourts shall bave the same effect, 
ao decretal or- and be executed in the same manner 
a * as decretal orders, 
43, Whenever any person, not being a Mahomedan or 
In what case Adminis. Hindoo, shall have died, whether 
trator General may grant within any of the suid Presidencies or 
certificate. not, and whether before or after the 
passing of this Act, and shall, if a British subject, have left 
personal assets within any of the said Presidencies or any of 
the Provinces or places subject thereto, or shall, if not a 
British subject, have left personal assets within the local 
limits of the jurisdiction of the Supreme Court of Judicature 
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at any of the said Presidencies, and letters of administration 
of his effects shall not be taken out for three months after 
his death, and the Administrator General of such Presiden- 
cy shall be satisfied that such effects do not exceed in the 
whole five hundred Rupees, he may, if he shall think fit, 
at any time before administration of such effects shall be 
granted, grant to any pereon claiming to be entitled to a 
principal share of the effects of the deceased, certificates 
under his hand, entitling the claimant to receive the sums 
or securities for money therein severally mentioned, belong- 
ing to the effects of the deceased, to the value of any sum 
not excecding in the whole five hundred Rupees. 


Act XXVI of 1860, Section 2. 

The Administrator General cannot grant a certificate under this 
Section in respect of te sun of money depusited in a Government 
Savings Bank. Act XXVI of 1855, Section 4. 

a if he shall think fit,” this implies a right in the Administrator 
site to administer, if he pleases, estates of a less value than Rs. 500. 
1 Boula. 624. 


44. The Administrator Gencral ape rk be ue Aid 
sai ant any such certificate, unless he 
ey areal eral be satisfied of the title of the 
certificate unless satis claimant and of the value of the 
fied of claimant's title, effects of the deceased, either by 
the oath, affidavit, or solemn affirm- 
ation of the claimant (which oath, affidavit or affirmation 
the Administrator General is hereby authorized to 
administer or take) or by such other evidence ashe shall 
require. 
45. Any such certificate, with a receipt annexed 
Certificate with receipt Under the hand of the person to whom 
annexed to be a sufficient the certificate shall be granted, shall 
discharge. be a full discharge for payment or 
delivery to him or her of the money or security for money 
therein mentioned, to the person paying or delivering the 
same: but nothing in this Act shall preclude any exeoutor 
Proviso. or administrator of the deceased from 
recévering from the person receiving 
the same, the amount remaining in his hands, after deduct- 
ing the amount of all debts or other demands lawfully paid 
or discharged by him in due course of administration ; and 
any creditor or claimant against the estate of the deceased 
shall be at liberty to reeover his debt or claim out of the 
assets received by such person, and remaining in his hands 
unadministered, in the same manner and to the same extent 
as if such person had obtained letters of administration to 
the estate of the deceased. 
z 


‘) 


46. The Administrator General shal} not be bound to 

Administrator General take out letters of administration to 
not bound to take out the estate of any deceased person on 
ee at account of the effects in respect of 
which he has granted which he shall grant any such certifi- 
certiticate, cate, but he may do soif he shall 
discover any fraud or misrepresentation made to him, or 
that the value of the estate exceeded five hundred Rupees. 

The object of this clause is to relieve the Administrator General 
from taking out administration to sueh small estates when he grants 
certificates. 1 Bouln. 624. 

47, For every such certificate the Administrator Gene- 
ra. cua ov entitled to charge a fee 
calculated after the rate of three 
Refpees in the hundred on the amount mentioned in the 
certificate, 

48. Every person who, having been sworn, or having 

Penalty for falseswear- taken a solemn affirmation under this 
ing, &c. Act, shall wilfully give false testimo- 
ny upon any examination authorized by this Act, shall be 
deemed guilty of perjury, and, if convicted, shall be liable 
to be punished accordingly. 

49, It is hereby ale to be a misdemeanour, punish- 

. able by fiue and imprisonment, for 
pile wen rnes any Administrator General to trade 
or traffic for his own benefit, or for the benefit of any other 
person or persons whomaoever, unlers 
so faras shall appear to him to be 
expedient for the due management of the estates of which 
letters of administration shall be granted to him, and for the 
sole benefit of the several persons entitled to the proceeds 
of such estates respectively ; but this exception is not to be 
construed to alter the civil liabilities of the Administrator 
General as truetee of such estates. 

50. And whereas it appears from the books and 

Accumulation of in- accounts of the Administrator General 
terest ip the hands of the of Bombay, that, on the thirtieth day 
Administrator General c ae ee 
at Bombay tobetransfer- Of June 185], there were in his charge 
red tothe E. 1. Company. Government Securities and cash, 
arising from accumulations of interest on estates heretofore 
administered by, or in the charge of, the Ecclesiastical 
Registrar of the Supreme Court of Judicature at that 
Presidency, over and above the amount of interest heretofore 
allowed on the administration of such estates, it is further 
enacted as follows :—The Administrator General of Bombay 
shall forthwith transfer and pay the said Government Secu- 
rities, and cash balance, and any other Government 


Fee for certificate. 
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rities and cash which, at the time of the passing of this Act, 
shall-or may be in his charge, or under his control in respect 
of such accumulations of interest, or any additions thereto, 
to the Accountant General and Sub-Treagurer of Bombay 
to be carried to the account and credit of the East India 
Company, for the general purposes of Government ; and the 
Atl of the Accountant and of the Sub-Treasurer of 
Bombay for any monies or securities so paid or transferred 
to them under the provisions of this Act, shall be a full 
indemnity and discharge to the Ecclesiastical Registrar 
and Administrator General for any such payment or 
transfer, 

51. The net proceeds of all estates in the official 

In the Madras and charge of the Administrator General 
Bombay Presidoncies,the of cither of the Presidencies of Fort 


: f : : ; 
ee pees St. George or Bombay, and which 
be transferred to the E.I. now appear, or shall hereafter appear, 


Company. from the official books and accounts of 
the Ecclesiastical Registrar and of the Administrator General 
of either of those Presidencies, or from the official books and 
accounts of either of those officers, to have been in. official 
custody for a period of fifteen years or upwards, without any 
claim thereto fear been made and allowed, shall be trans- 
ferred and paid tothe Sub-T'reasurer of the Hast India 
Company at Fort St. George aod Bombay respectively, and 
be carried to the account and credit of the Mast India 
Company, for the general purpeges of Government ; and the 
receipt of the fail Sub-Treasuror and Accountant General 
shall be a full indemnity and discharge to the raid Admunis- 
trator General for any such payment or transfer. Provided 
that this Act shall nut authorize any 
transfer or payment of any such pro- 
ceeds an aforesaid, pending any suit already ivetituted, or 
which shall be hereafter instituted, in respect thereof. 
52. If any claim re be hereafter made to any ~ 
. of the securities, monies, or proceeds 
by Meteor ores which shall be carried to. the account 
principal money sotrans- or credit of the East India Company 
aioe under the provisions of this Act, and 
if such claim shall be established to the satisfaction of the 
Administrator General and Accountant General to the Go- 
vernment of Fort St. George and Bombay, for the time 
being r ively, the said Accountant Geueral shall direct 
the Sub- reasuret of the Presidency to pay, and the Sub- 
Treasurer shall thereupon pay, out of the monies uf the East 
India Company in his custody, to the claimant, the amount 
of the principal so carried to the credit and account of the 
said East lodia Company, or 20 much thereof as shall appear 


Proviso. 
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to be due to the claimant. If the claim shall not be estab- 
lished to the satisfaction of the said Administrator General 
and Accountant General, the claimant may apply by petition 
to the Supreme Court at the Presidency against the East 
India Company and Administrator General of the Presi- 
dency for the time being, and after taking evidence, either 
orally or on affidavit, in a summary way, as the said Court 
rhall think fit, the said Court shall make such order on the 
petition for the payment of such portion of the said princi- 
pal sum as justice shall require, which order shall be bind- 
ing on all parties to the suit. 

53. Section VI. Regulation XV. et the eonen 

Code, and Section V. Regulation 1V. 

Pnewme? a 1809 of the Madras Code are here- 

by repealed. 

54, Whenever any British subject shall die leaving 
lah Judge in certain personal assets within the limits of 
to take charge of the jurisdiction of a Zillah Judge, and 

Yillah, and to report to effects of the deceased, it shall be 
Administrator General. the duty of the Zillah Judge to 
report the circumetance without delay to the Administrator 
General of the Presidency, retaining the property under his 
charge until letters of Administration shall* have been 
obtained by the Administrator General or by some other 
person from the Supreme Court of Judicature, when the 

roperty shall be delivered over to the person obtaining such 
belien of Administration, or, in the event of a will being 
discovered, to the person who may obtain probate of the 
will. 


But now see Section 330 of the Indian Succession Act, 1865. 


55. In the construction of nar Act, he lh “ Govern- 

ment” shall be deem to mean 
Canatrme sonar Att the Governor General of India in 
Council, so far as the Act relates to the Presidency of 
Fort William in Bengal or any place subordinate thereto, 
and the person or persons for the time being adminis- 
tering the Executive Government of the Presidency, so 
far as the Act relates to the Presidencies of Fort St. George 
and Bombay respectively ; the words “ letters of adminis- 
tration” shall include any letters of administration, whether 
general or limited or with a will annexed, and letters ad 
coliaenda bone. Words in the masculine gender shall 
include the feminine ; and words in the singular number shall 
include the plural, and vice versd; unless where such 
construction would be inconsistent with or repugnant to the 
context, 
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56. Acts VIT of 1849 and II of 1850 are hereby repeal- 
Sacedl ok Aka edas to all letters of administration 
which shall hereafter be applied for 
or granted. 
57. Nothing in this Act is intended to require the 
Act not to apply to Administrator General to take procead- 
administration of eatates ~ingsto obtain letters of administra- 
of soldiers or sailors. tion to the estate or effects of any 
officer or soldier or other person subject to any Articles of 
War, or to the estate or effects of any officer, seaman, or 
other person dying in the Marine Service of the East India 
Company, called the Indian Navy, ucless when the Admin- 
istrator General shall be duly anthorized or required so to 
do by the Military Secretary, or other officer having similac 
powers with regard to the estate or effects of any officer, 
seaman, or other person dying in the Indian Navy; nor is 
anything in this Act contained intended to interfere with or 
alter the provisions of any Act of Parhament for regulating 
the payment of regimental debts and the distribution of tho 
effects of officers and soldiers dying in the Service of the 
East India Company, or of any Articles of War, or of any 
Act of Parliament relating to A ues 
58. This Act shall commence and 
Commencement of Act. 4166 effect from the Ist day of March 
1855. 


ACT No. XXVI or 1860. 


RY THE Leoisvative Councit oF 3: 
the assent of the Governor-General on the 31st May 1860). 


An Act to amend Act VIII of 1855, (relating to the office 
and duties of Administrator General), 


WHEREAS it is expedient to amend Act VIII of 1855, 

p te relating to the Office and duties of 

rparab Administrator General ; It is enacted 
as follows :— 

1. The Administrator General shall, when duly author- 

Administrator General riged or required so to do by the 
{n certain cases to vecare Military Secretary to Government, 
and distribute the estate secure and distribute the assets of the 


dier, or other person subject to any Articles of War, in all 
cases in which such estate and effects do not exceed on the 
whole five hundred Rupees, charging the estate with a 
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commission of three per centum only. Provided always that 
it shall not be necessaryfor the Admin- 
istrator General to take out letters 
of administration in cases referred to in this Section. 


This Section was enacted to meet a difficulty raised by the Admin- 
istrator General of Madras, who declined to administer such estates, 
alleging, as was the fact, that the provisions of Sections 11 and 43 
of Act VIII of 1855 were permissive, not imperative. 


9. I€ in cases falling within Section 43 of Act VITI of 
Grant of certidcate to 1855, no person claiming to be entitled 
creditors. to a principal share of the effects of 
the deceased shall within three months obtain a certificate 
from the Administrator General under the said Section of 
the said Act, or letters of administration to the estate and 
effects of the deceased, the Administrator General may 
administer the estate without letters of administration in the 
same manner as if such letters of administration had been 
Heeler to him, and if he shall neglect or refuse to take upon 
1imself the administration of the estate and effects, he shall 
upon the application of a creditor and upon being satisfied 
of his title, grant a certificate in the same manner as if such 
creditor were entitled to a principal share of the effects of the 
deceased, and such certificate shall have the same effect as a 
certificate granted under the provisions of the said Section 
of the eaid Act, and shall be subject to all the provi- 
sions of the said Act which are applicable to such certificate. 
Proviso. Provided that the Administrator Ge- 
neral may, before granting such certi- 
ficate, if he think fit, require the creditor to give reasonable 
security for the due administration of the estate and effects 
of the deceased. 


Proviso. 


This is intended to enable creditors of small estates under Rs. 500 
to obtain their dues in cases in which the next of kin may decline to 
apply for a certifiate from the Administrator General, or in which 


having applicd and been refused, he declines to apply for letters of 
administration. 


3. Whenever any person holding the Office of Adminis- 
Appointment of Offici- trator General shall obtain leave of 

_ Administrator Ge- absence, it shall be lawful for the 
Government to appoint some person 

to officiate as Administrator General, and such person while 
so officiating shall be subject to the same conditions and be 
bound by the same responsibilities as the Administrator 
General by any law now in force or that may hereafter be 
enacted, and he shall be deemed to be Administrator General 
for the time being under Act VIII of 1855, and shall be 
liable to give security under Section 7 of the said Actin like 
manner as if he had been appointed Administrator General. 
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Passep ny the Govsrnor-Geneaar or Inota re Covnct. 
( Received the assent of the Governor-General on the 22nd February 1865). 





An Act to exempt the Estates of deceased Officers and 
Soldiers delivered over to the Administrator Generul of 
Bengal, Madras, or Bombay, from the operation of the 
twenty-sicth Section of Act No, VIIT of 1855, 


WHEREAS under or by virtue of the twenty-sixth Section 
Peete ot Act No. VIII of 1855 (to amend 
the Law relating to the Office and 
Duties of Administrator General), the Administrator 
General of each of the Presidencies of Fort William in 
Bengal, Fort St. George, and Bombay is entitled to receive 
& commission at the rates respectively therein mentioned 
upon the amount or value of the assets which he shall 
collect and distribute in due couree of administration ; 
Aud whereas by the 21st Section of “ The Regimental Debts 
Act, 1803,” it is declared that an Administrator Gencral 
shall not be entitled to take, and it shall not be Jawful for 
him to take, a percentage on the property of an Officer or 
Soldier dying on service exceeding three per centum on the 
gross amount coming to his hands if preferential charges havo 
been previously paid, or on the gross amouut remaining 
in his hands after payment by him of preferential charyes, 
as the case may be; It is enacted as follows :— 
1. In this Act— 
The term “ Officer’ means a Commissioned Officer of 
Interpretation Clause, Her Majesty's Army or of Her Ma- 


“ Officer.” jesty's Indian Army. 
The term “ Soldier” means a Soldier of Her Majesty's 
« Soidier.” Army or European Soldier of Her 


Majesty’s Indian Army, iocluding a 
Warrant and a Non-Commiasioned Officer. 
2. From and after the passing of this Act, the 26th 
ae Hien Section of Act No. VIII of 1855 shall. 
-e- not apply to cases in which tho 
sake me ya del perty of an Officer or Soldier — 
boi ( = wing edie ou service shall come to the hands of 
doe erat the Administrator General of any of 
resol Hater the said Presidencies, under the 9th 
or the 12th Section of “The Regi- 
mental Debis’ Act, 1863 ;” and such Administrator General 
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shall not be entitled to take, and it shaJl not be lawful for 

Adiinistrator General Dim to.take, a percentage on any such 
only entitled toacommis- property exceeding three per centum 
sion of three per cent.on on the gross amouut coming to his 
oie amount of such pro- hands after the passing of this Act, if 
caidas preferential charges, as defined by the 
4th Section of the said Statute, have teen previously paid, 
or on the gross amount remaining in his hands after pay- 
ment by him of such charges, as the case may be. 

Short Title. 3. This Act shall be callod “The 
Administrator General’s Act, 1865.” 


The English Statute called The Regimental Debts’ Act, 1863, 
(26 & 27 Vic. c. 57) provides that the Administrator General shall 
in no case take a larger commission than 3 per cent. on the assets 
of Military estates made over to his charge. The Indian Act VIII 
of 1855, however, allows the Administrators General of Madras and 
Bombay to take a commission of & per cent. upon such assets. 
There is no doubt as to the law, for under the Indian Councils’ Act, 
1861, the English Statute, having been passed since 1861, would over- 
ride the Indian Act. But still there is an evil in the Indian Act 
stating a different rate of charges; and therefore, in accordance with 
the wish of the Secretary of State, this Act was passed so as to bring 
Indian into harmony with English legislation. 
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not by reason of change without testator's kuowledye or sanction 
120. 
not by loan of stock specifically bequeathed, if replaced, 119. 
not by sale of stock specifically bequeathed, if equal quantity of 
same stock repurchased, 119. 
not by subsequent provision for legatee, 128. 
Additional words presumed to give additional meaning, 55. 
Administration, with copy annexed of authenticated copy of will proved abroad, 
135, 136. 
necessity of, 138, 139. 
persons who cannot take, 139. 
entitles administrator to intestate’s rights as if granted imme- 
diately after his death, 140. ie 
letters of, do not validate intermediate scts if injurious to 
estate, 140. 
F 1 
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Administration, grant of, where executor has not renounced, 140. 
with will annexed, where executor renounces or fails to accept 
within limited time, 141. 
to universal or residuary legatee, 141. 
to representative of residuary legatee, 142. 
to pe entitled to administer in case of intestacy, 142. 
to legatee having beneficial interest, 142. 
c. t. a. to creditor, 142. 
when citation issued before grant of, 142. 
order in which connections by marriage or blood are entitled 
to, 143. 
association of persons with widow in, 143. 
grant of, where no widow or widow excluded, 143. 
right of deceased’s mother to, 148, 144. 
kindred of equal degree equally entitled to, 144, 
widower's right to, 144. 
to a creditor, 144. 
court of, regulated by /ez loci rei sitae, 1435, 
until will produced, 146. 
with will annexed, to attorney of absent executor, 146. 
to person to whom if present letters c. ¢ a. might be granted, 
147. 
to attorney of absent person entitled to administer in case of 
intestacy, 147. 
with will annexed during minority of sole executor or sole 
residuary legatee, 147. 
limited till one of several minor executors or residuary legas 
tees complete 18 ... 148. 
fof use and benefit of lunatic jus habens, 148. 
pendente lite, 149. 
with will annexed, for limited purpose specified in will, 149. 
to attorney limited according to the purpose to which the 
power is limited, 149. 
limited to trust property in which grantee is beneficially in- 
terested, 150. 
limited to a suit, 150. 
limited to the purpose of becoming party to a suit to be 
brought against absent executor or administrator, 151. 
limited to collection and preservation of deceased's property 
and giving discharges for debts due to his estate, 151. 
to person other than him who under ordinary circumstances 
would be entitled, 152. 
with will annexed. subject to an exception, 152. 
subject to an exception, 153. 
of the rest, 153. 
of effects unadministered, 158, 134. 
supplemental grants of, 154. 
alteration in grants of, 155. 
revocation for just cause of grants of, 155. 
saat in granting letters of, 157, 168. 
orm of grant of, 165, 
when granted, 167. 
conclusiveness of, 160. 
suit, costs of, 176, 177. 
Administrator defined, 3. 
all deceased's property vests in, 135. 
entitled to intestate's rights, 140. 
his intermediate acts not validated if injurious to estate, 140. 
his right to recoup himself when administration revoked, 168. 
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Administrator, powers of, 170, 171. 
purchase by, 172. 
de bonis non, 173. 
Administrator General, saving of rights of, 199. 
Act VIII of 1855, 210. 
by whom appointed, suspended or removed, 210. 
not an officer of High Court, 210. 
not to hold any other office without sanction of Government, 211. 
security to be given by, 211. 
no security required on grant of letters to, 211. 
entitled to letters unless granted to next of kin, 212. 
preferred to creditor, 212. 
or ordinary pecuniary legatee, xxviil. 
when he is to administer, 212. 
may be directed to apply for administration if assets in danger, 218. 
enjoined to collect and bold assets in danger, 213. 
commission of, under Section 14 of Act VIL of 1855 00. 214. 
undcr Act No. TV of 1863... 231, 
when administration revoked, 216, 217. 
under Section 26, 218, 239. 
of Madras and Bombay, 219. 
may be Official Trustee, 214. 
probate granted to cxecutor appearing in course of proceedings by, 
214. 
costs of, when probate See 214, 215. 
unnecessary application by, 215. 
——— when letters revoked, 216. 
——— incurred prior to order for continumg suit against, 218. 
may apply for letters within one month after death, 215, 
voidability (after revocation) of letters granted to, 215 
validity of payments made &e. prior to revocatiun, 216. 
recalling of administration granted to, 216. 
distribution of asscts by, 217. 
refunding by person receiving payments by, 247. 
notice of debt or claim to, 217. 
letters granted by name of office, 217. 
authority given by letters to, 217. 21 
estates, &c. to vest in successor of, 216. 
sues and is sued in his representative capacity, 219. 
pon-sbatement of suits against, 218. 
expenses covered Pd commission of, 219 < 
detrays expenses of cstablisliment, 220. 
to keep separate accounts of each estate, 220. 
wiles (or guidance of, 221. 
schedules furnished by, 222. 
certificate granted by, 224, 225, fee for, 226. 
must not trade, 226. 
zillah Judge to take charge of deceased's brent) and report to, 228, 
when administration to estates of soldiers aud suilurs wuy be granted 
to, 229. 
ma t certificate to creditors, 230. 
Officiating, 230. 
Adultery excludes widow from administration, 143. 
Advancements not to be broaght into hotchpot, 22, 25 
Advocate General, reference to, under Act VIII of 1655, Sec. 40, 224. 
Affirmation, District Judge may examine upon, 163. 
Age how computed, 24. 
t, money in hands of not included in ‘ ready money’ or ‘money in hand,’ 54 
Alien may make will, 25. 
be administrater, 139. 
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Alteration of will, 29, 41. 
in grants of administration, 154. 
Alternative, bequest in the, 63. 
Ambassador, non-acquisition of domicile by, 11. 
Ambiguity, evidence as to testator’s family or property, admissible in cases 
of, 45. 
‘‘ Among” creates tenancy in common, 75. 
ss And” when not eonstrued “ or,” 47. 
Animus manendi, 8, evidence of, 8, 9. 
Animus testandi, must be proved in case of papers of general character, 27. 
formal will invalid in absence of, 27. 
Annuity created by Will, payable for life, 124. 
vesting of, 125. 
annuitant’s option to take money appropriated to purchase of, 125. 
abatement of, 126. 
satisfied before residue paid, 126. 
abatement of sum bequeathed to produce, 182. 
value of, to be treated as a general legacy for purpose of abate- 
ment, 182. 
commencement of, when no time fixed, 386, 
payable quarterly or monthly, when first payment due, 186. 
dates of sucecasive payments of, when time fixed for first pay- 
ment, 186. 
apportionment of, 186. 
interest on arrears of, 183. 
——-—— money to be invested to produce, 193, 
Annulment of grants of probate or administration for just cause, 155, 
Appeal to Iligh Court from orders of District Judge, 168, 
Application, bequest with direction as to, 108. 
Appointment, power of, defined, 37, 
general power of, executed by generat bequest, 59. 
implied gift to objects of power in default of, 59. 
doctrine of election applies to cases of, 133. 
of executor, 136. 
Apportionment of annuity, when annuitant dies between times of payment, 
186. 
Armenians subject to Indian Succession Act, 1865, 200. 
‘ Army Surgeon’ included in ‘ Soldier’, 34. 
Arrears of interest, bequest of debt docs not carry, 53. 
bequest of, 53. 
of annuity, interest on, 193. 
Artizan, preferential payment of wages of, 177. 
Assault, right of suit for, docs not survive, 17). 
Assent of executor, necessity of, 182. 
efcct of 383. 
express or implied, 183, 184. 
conditional, 184. — 
to his own legacy, 184, 185. 
prineiple on which required, 185. 
when be renounces probate, 185. 
Rives effect to legacy from testator's death, 185, 
when it should be grven, 185. 
by one of several executors, 173. 
Assets, distribution of, after notice, 194. 
creditor may follow, 194. 
Associate with widow in alministration, 143. 
Asaoviation included in ‘ Person’, 1. 
Attachés, non-acquisition of domicile by, 11. 
Attestation of Will, $1. 
no particular furm of, necessary, 3). 
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Attestation should be by signature, not mark, 32. 
not by sealing, 32. 
nor by acknowledgment of previnns signature, 32. 
not required by Hindus’ Wills, 36. 
of alterations, 41, 42. 
Attorney, grant of administration to, 146, 147, 149. 
executors, donees of power of sale, cannot sell by, 172. 
Auditors of Administrator General's accounta, 222. 
to examine schedule, 222. 
power of, to summon witnesses and call fur books, 223. 
to report specially, if accounts incorrect, 223, Qu4. 
a4 proceedings on such report, 224. 
Bana Lélis, 200. 


Balance at a banker's, 54. 
Banker, cash-balance at testator’s, included in debta, 53. 
Bank-notes, included in ‘ money,’ 54. 
Bank stock not included in ‘ securities for money,’ 54. 
Karrister, residence as a, does not change English domicile into Indian, 9. 
Bastard, domicile of origin ofa, 7. 
when he may take under gift to legitimate children, 4, 5. 
bequests to, 67, 68, 69. 
Bequests, void for uncertainty, 56. 
general power of appuintment executed by, 59. 
to heirs, &c., of a particular person without qualifying terms, G1. 
to representatives, etc. of a particular person, 62. 
without words of limitation, 62. 
in the alternative, 63. 
to a person, followed by words describing a elnaa, 64. 
to a class of persons under a general description, 60. 
repeated in the same will, or in the will and a codicil, 69. 
residuary, 71, 72. 
vesting of, 73, when payment or possession postponed, 87. 
lapse of, 73, 74. 
joint, 74. 
in common, 74, 
to testator's cluld or other Hneal descendant, 76. 
to a described class of whom some predeccase testator, 77, 
void, 79, 87. 


to a person by a particular description, who is not in existence at 


testator's death, 79. 


to a person not in existence at testator’s death subject to a prior 


bequest in the will, 80. 


when the vesting may be delayed beyond the lifetime of s person 


es at testator's decease and the minority of the legatee, 1. 
to a 
en rules against remoteness, 83. 
jlure of subsequent, by reason of prior, bequest being remote, 83. 
to religious or charitab e uses, 85. ene ‘ 
vesting of, when payment or possession postponed, 87. 
when contingent, 89. 


class with regard to some of whom it is inoperative by reason 


when made to such members of a class as shall have attained a parti- 


cular 91. 
onerous, 9}, 92. 
contingent, 92. 
to such - certain persons as shall be surviving at « specified 
conditional, 94, 95. 
on an impossible condition, 95. 
on an illegal or immoral conditivn, 
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Bequests with a condition precedent, 95, 96. 
to A and on failure of prior paquets to B, 97. 
over, conditional upon the happening of a specified uncertain 
event, 98, 99. 
with directions as to application and enjoyment, 103. 
of a fund not severed from testator’s estate, for certain purposes some 
of which cannot be fulfilled, 104. 
to an executor, 104, 105, 
specific, 105, 111. 
demonstrative, 111, 112. 
ademption of, 113, 119. 
payment of liabilities in respect of subject of, 120. 
completion of testator’s title to subject of, 121, 
of things described in general terms, 123. 
of the interest or produce of a fund, 124. 
of annuities 124, 126. 
to creditors and portioners, 127. 
of things described in general terms, 123. 
‘“ Between” creates tenancy in common, 75. 
Bills of exchange indorsed in blank included in ‘ money’, 54. 
included in ‘ debts’, 53. 
Blank spaces in will, non-effect of, 27. 
not filled up by parol evidence, 57. 
for name of legatee, not filled up, 45. 
Blind person may make a will, 25. 
attestation in case of, 33, 
Board and lodging, debt for, preferential, 175, 176. 
Bond, held testamentary, 27. 
administration, 165. 
form of, 165, 166. 
assignment of, 166. 
volantary, 179. 
paid before legacies, 180. 
not included in * money in my house,’ 54. 
“ Books” includes Mas. in volumes 53. 
British India defined, 2. 
Brother of intestate, right of, 20, 22. 
Brown y. Higgs, rule in, 60. 
Buddhists, Indian Succession Act does not apply to succession to property 
of, 200, 
Burmese, 200. 
Burning, revocation of will by, 42. 
Caxteronum Grants, 153. 
Calls, exoneration of stock from, 122. 
Capital of testator's estate applicable to satisfy annuities, 126. 
- Carelessness, probate of will minus a clause introduced by, 27. 
“ Cash,” does not include a promissory note payable to order, 53. 
Caveat against the grant of probate or administration, 163. 
form of, 164. 
stamp on, 164, 202. 
effect of, 164. 
Certificate granted by Administrator General, 224 
Cessate grant, 154. 
Change of words, 47. 
bY  lebeer of law of subject specifically bequeathed, 
of subject without testator’s knowledge, 119. 
Chaplain of ship may make a privileged will, 34. 
Charitable uses, bequest to, 85, 86. 
surplus rents of estate bequeathed to, 87 
See Cypres 
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Charitable, when bequest not deemed, 87. 
trust, effect of bequest on secret, 87. 
Charity defined, 86. 
* Child’ 
in ventre sa mere, Considered as existing, 14. 
means 8 legitimate child, 67, according to law of country where 
arents domiciled at time of its conception and birth, 18, 
dying before testator, bequest to, 76. 
Children, their advancements not to be brought into hotchpot, 22. 
‘by his present wife,’ bequest to A and his, 64. 
in a will means lineal descendants in first degree, 64. 
bequest to, means children alive at testator's death, 77, 78. 
China included in ‘household furniture’ 53. 
Choice, domicile of, 8, 
Choses in action, 4. 
Citation to executor who has not renounced, 140. 
to next of kin, 142. 
stamp on, 202. 
Civa Nardyanis, 209. 
Civil Procedure Code, to regulate Courts in granting probate and admn. 158 
to regulate procedure in contentious cases, 168. 
Civil Service, effect on domicile of residence in, 9. 
Class, effect of words describing a, when added to a bequest to A, 64. 
bequest to a, 65. 
bequest to a described, 77. 
survivorship in case of bequest to a described, 77. 
of whom some within rule against perpetuity, 83. 
bequest to members of, attaining a particular age, 91. 
Code of “divi Procedure, 158, 168. 
Codicil, defined, 2. 
presumably revoked by destruction of Will, 40. 
the presumption may be repelled, 40. 
separate probate of, subsequently found, 138. 
discovered after grant of adininistration c. ¢. a., 155. 
Coercion invalidates will, 28. 
includes fear though imaginary, 28. 
Collateral relationship, words expressive of, apply to half } lood, 66. 
Collection uf deceased's property, 175. 
Collusion between purchaser and mortgagee, 172. 
Commission to examine witnesses, 163. 
or agency charges, not receivable by any person but the Ad- 
ministrator General, for any thing done as exur. or admor., 220. 
Committee, grant of administration to, 148. 
Commorientes, law concerning, 73, 74. 
Company included in “ Person,” 1. 
Compensation for ane occasioned by death of person caused by actionable 
wrong, 207. 
Completion, of title to thing bequeathed, 121. 
of contracts, by executor, 175. 
Conditional bequesta, 94, 102. 
transmissible to legatee's representativess, 47, 88. 
Condition precedent, performance of, cy prés, 95, 96. 
subsequent, to be strictly fulhlled, 99, 
performance of, within specified time, 102. 
executor appointed on, 137. 
Conditional will, nullity of, 41. 


Consanguinity, defined, 13. 
7 lineal, 13. 
collateral, 14. 


table of, 15. 
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Consent, conditions as to marriage with, 96. 
of husband to wife's taking out probate, 137. 
taking out admiaistration, 139. 
Construction of wills, 43. 
baving effect to be arity 54, 
Consul, non-acquisition of domicile by, 11. 
Contentious proceedings, 168. 
‘ontents of will, probate of, 145. 
Context, material word supplied from, 46, 47. 
Contingency, doctrine of lapse extend to cases of gift on, 74. 
Contingent will, 25, 42. 
Contingent legacy, date of vesting of, 89. 
bequests, 92, 93, 94. 
transfer of residue to residuary legatee giving security, 188. 
interest, doctrine of election applies to, 129. 
liabilities authorise demand of indemnity from legatee, 180. 
Contracts, completion by executor, of testator’s, 175. 
Copy of Will, limited probate of, 145, 
when the original exists, 146. ts 
Corporation, included in ‘ Person,’ 1. 
may take land in India by devise, 30, 
aggregate may be named executor, 137. 
Costs on failure of plea to establish fraud, 28, 
of enforcing production of testamentary papers, 158, 
of obtaining probate or letters, 176. 
H reference to Adyocate General under Act VIII of 1855, Sec. 
» oo 224, 
‘ Cousins,’ ' Cousins german,’ how construed in a will, 66. 
Creditor, legacy to, 127. 
grant of administration, c. ¢. a. to a, 142, 
grant of administration to, 144. 
admon. to exors. of a, 144. 
not to attorneys of, to recover debt, 144. 
should declare date on which debt became due, 144. 
to bring part payment under Section 283 into account before sharing 
proceeds of immoveables, 179. 
Criminal, may make will, 25. 
Crops, stock on farm includes growing, 54. 
Crown, right of, when intestate leaves neither widow nor kindred, 17. 
takes oa property subject to the intestate's debte, 17. 
t by, 17. 
Crown debts, priority of, 178, 179. 
Cumulative legacies, 69. 
aa 200. 
purtesy, tenancy by, 5. 
Cypres doctrine as to charities, 87. 
performance of condition, 96. 
TDamaaes in suit by representative under Act XIII of 1855, 208. 
Danger of misappropriating assets warrants grant to Administrator General 
of order, 213. 
* Daughter’ means a legitimate daughter, 67. 
De bonis non, grants, 153. 
Deaf person may make a will, 25, 
mute may make a will, 23. 
dumb and blind n cannot make a will, 25. See Addenda. 
Death of one of several guardians, 28. 
gifts in contemplation of, 133, 135. 
Deathbed charges, 175. 
persuasion used to testator on, 29. 
‘ Debenture' includes a policy, 53. 


Debts, what included in bequest of, 53. 
to be paid equally and rateably by exor or admor, 177, 178. 
domici! of deceased to regulate payment uf, 178. 
of record, 178, 179. 
by specialty, 178, 179. 
by simple contract, 179. 
to be paid before legacies, 180. 
bequest of, 113. 
Declaration, of desire to acquire Indian domicile, 10. 
by testator as to destruction of will, 40. 
evidence of, admissible in case of latent ambiguity, 45. 
when admissible to rebut presumption as to when alterations were 
made, 41. 
by creditor secking admon, 144. 
Defacement of sane testator's will while of unsound mind, 26, 
Defamation, right of suit for, does not survive, 171. 
Demonstrative legacy defined, 111. 
non-ademption of, 114. 
of stock, no interest on, ELT. 
right under, 181. 
abatement of, J13, 182. 
Deposit of Will containing bequest to religious or charitable uses, 86. 
Deposit account, money on, not included in “money at my Banker's,” 54. 
Description of subject comprises property answering that description at testa- 
tor's death, 57. 
‘Descendants’ 66, bequest to A and hia, 64. 
Desertion of children to lead immoral life, excludes widow from admon, 
143. 
Destruction, revocation by, 35, 39, 40. 
is an equivocal act, 40. 
must be animo rerocand:, 40. 
of one of two duplicate wills, 40. 
of will, 40, 41. 
of wife's will by husband's compulsion, 41. 
of will during insanity, 41. 
revocation of will by, 42. 
of revoking instrument does not revive will, 43. 
Destroyed will, establishment of, 40. 
Devastavit defined, 197. 
by neglect tou get in any part of assets, 197. 
by co-executor, 198. 
by wife, 198. 
Distraint by executor before probate, 170. 
Distribution of assets, 194. 
of intestate’s property, 15, 23. 
where he leaves fined descendants, 18, 20. 
where he leaves no Jincal descendants, 20, 23. 
District Judge, detined, 2. 
his jurisdiction in granting and revoking probate and administra- 
tion, 157. 
his powers in relation to granting probate and adwinistration, 157. 
may compel production of testamentary papers, 157, 158. 
procedure of Court of, in relation to granting probate and ad- 
ministration, 158. 
in contentious cases, 168. 
when to interfere for protection of deceased's property, 159. 
t of probate or letters of administration by, 159, 164, 165. 
as discretionary power to refuse application, 159, 160. 
may examine petitioner in person on oath or affirmation, 163. 
may require further evidence of execution of will or right to letters, 
163, 


Gl 
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District Judge may issue citations to inspect proceedings, 163. 
caveats may be lodged with, 163. 
administration-bond given to, 165. 
to file and preserve re ac wills, 167. 
appeal from orders made by, 168. 
concurrent jurisdiction of High Court with, 168. 
Dividends, ‘Ready Money’ does not include unreceived, 54. 
Divorce, effect of, on wife's domicil, 12. 
according to foreign law excludes widow from administration, 143 
right to sue for, does not survive, 171. 
Domicil, 6—13. 
succession to moveables regulated by law of, 6. 
object of law of, 6. 
three kinds of, 7, 8. 
of origin, 7 
by operation of law, 7, 8. 
of choice, 8. 
proof of acquisition of new, 8. 
continuance of new, 11. 
resumption of, 11. 
declaration of desire to acquire, 10. 
evidence of resumption of, 11. 
onus probandi in questions of change of, 11. 
of married minor, )2. 
acquired by marriage, 12. 
of wife follows husband's, 12. 
effect of divorce on wife's, 12. 
effect of husband's transportation on wife's, 12. 
acquired by insane persons, 12, 13. 
application of moveables to payment of debts regulated by law of, 178. 
Donation mortis causa, 133, 135. 
resumable by donor, 134. 
fuils if he recovers or survives donee, 134. 
of things not admitting of corporeal delivery, 134. 
need not be proved, 135. 
does not require representative's assent, 135. 
ambulatory and revocable, 135. 
liable to testator’s debts on deficiency of assets, 135, 
not revocable by Will 135. 
of Bills or Notes not payable to bearer, 135. 
of life policy, 135. 
Draft on Banker, 27. 
of Will, limited probate of, 145. 
Dumb person may make a Will, 25. 
Dwelling within jurisdiction, probate or admon granted when deccascd 
had fixed, 159. 
EASEMENT, ce he of, 68. 
East Indians, Indian Succession Act, 1865, applies to, 200. 
Election, what, 128. 
express or implied, 128. 
to take against will necessitates relinquishing benefit ix foto, 128. 
devolution of interest relinquished on, 129. 
testator's belief as to his ownership immaterial, 129. 
bequest for A’s benefit how ed for purpose of, 130. 
person only indirectly benefiting Ly Bales not put to, 130. 
in one character by ebery taking benefit in another, 131. 
when acceptance of benefit constitutes, 131, 132. 
when testator's representatives may call for, 133. 
Rortponenient of, in case of disability, 133. 
octrine of, applies to cases of appoiutment, 
See Account, 
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Endorsement by one of several executors, 173. 
Enjoyment, bequest with direction as to, 103. 
Enquiry as to Subject and Object of the will, 44. 
ciroumstances of the testator, 44. 
facts of which knowledge may conduce to right application of 
testator’s words, 44. 
Entireties, estate by, 4. 
Equally” creates tenancy in common, 75. 
Equity to a settlement, 5. 
Equivocal description, test of, 50. 
Erasure of words in will, 42. 
Erroneous parts of description of subject rejected, 48. 
Estate tail, 64. 
“ Eurasians”, 200. 
Europeans not domiciled in British India, how far liable to Indian Succes- 
sion Act, 201. 
Evidence of resumption of domicile, 1. 
of testator’s sanity, 26. 
of lucid interval, 25, 26. 
as to whether testator intended an instrument as mere memorandum 
for a future will, 27. 
of intention to adopt a signature as final, 31. 
to show what words have been erased, 42. 
parol, inadmissible to show testator’s intention to dispose of property 
not his own, 129. 
of grant of probate or administration, 138. 
of contents of will, 145. 
Exception, grants of administration with, 152, 153, 
Execution of unprivileged will, 30, 33. 
Executor defined, 3. 
mere appointment of, does not opcrate as a disposition, 16. 
not disqualified as a witness to will, 37. 
bequest to, of a “ reasonable amount fur his trouble”, 56. 
or ‘ administrator,” bequest to, 62. 
and administrator, bequest to A and his, 64. 
bequests to, 104, 105. 
deccased’s property vests in, 135. 
probate granted only to, 136. 
appointed expressly or by necessary implication, 136. 
according to the tenor, 136, 137. 
minor, lunatic or married woman, 137. 
becoming non-compos, 137. 
instituted and substituted, 137. 
accrual and representation to surviving, 1:38. 
probate validates intermediate acts of, 139. 
cannot sue in India before probate, 139. 
renunciation by, 140, 141. 
red recoup himself when probate revoked, 168. 
of his own wrong (de son tort), 169. 
liability of, 170. 
powers of, 170, 174. 
may sue and distrain, 170. 
suits against, 170, 171, 
purchase by, 172. 
power of several executors exerciseable by one, 172. 
survival of powers on death of one, 178. 
duties of, 174 — 182. 
to perform deceased's funeral, 174. 
to exhibit inventory and account, 174, 175. 
to collect deceased's property, 175, 
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Executor should complete some contracts, 175. 
to pay debts according to rules of priority, 175, 176, 177. 
when not bound to pay legacies without indemnity, 180. 
not to pay one legatee in preference to another, 180. 
not to retain on account of his own legacy, 180, 
necessity of assent of, 182. 
effect of assent of, 183. 
assent of, to his own legacy, 184. 
—— gives effect to legacy from testator’s death, 185. 
not bound to pay or deliver legacies until after one year from testa- 
tor’s death, 185. 
reason of this rule, 186. 
when he may call for refund of legacy, 193. 
may distribute assets, after giving notices to creditors, 194. 
liable for a devastavit, 197. 
Exile, effect of, on domicil, 9. 
Exoncration, specific legatees not entitled to, 120. 
of immoveable property from arrears of land revenue or rent, 122. 
of stock from calls, 122. 
ixpenses of deceased’s funeral to be paid preferentially, 175. 
of obtaining probate or letters of administration, 176. 
Fast AVERMENT in petition or declaration, 163. 
‘Family,’ bequest to, 6). 
may mican only ‘children,’ or include relations by marriage, 62. 
Father of intestate, right of, 20. 
Fear, will made through, 29. 
Fees, sce Afedical attendance, Translatwns. 
Felo de se, will of, 25. 
Filing of original wills, 167. 
Fire-arms not included in ‘ Household Goods’, 54. 
* First Cousins’, * First Cousins once removed’, how construcd, 66. 
Fixtures, see Immoveable property. 
Force, will obtained by, 28. 
Foreigu assets, 161. 
funds, 53. 
Form of will, 27. 
does not affect its title to probate, 27. 
of grant of probate, 164. 
of letters of administration, 160. 
Fractions of a day not recognised, 24. 
Fraud on marital rights, 4. 
invalidates will, 28. 
costs on failure to establish plea of, 28. 
in obtaining grant of probate or administration, 155. 
*“ Funds", 53. 
Funeral, executor’s duty to perform, 174. 
expenses to be pall] preterentially 175. 
Furniture in a particular house, bequest of, includes plate sometimes in use 
elsewhere, 53. : 
GexgRav words in a restrictive sense, 52. 
legacies, 109. 
Gift, to objects of power in default of appointment, implied, 59, 60. 
in contemplation of death, 133, 135. 
Government, Local, to fix office for deposit of declaration as to domicil, 10. 
to make regulations for preservation and inspection of wills filed by 
District udge, 167. 
“Government securities,” 53. 
Governor-General in Council, his power to exempt from operation of Indian 
Succession Act, 201. 
Great grandchild of intestate, right of, 19, 
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Grandchild takes when intestate has no child, 18. 
“ Grandchildren” how construed, 65. 
Grant limited in duration, 145, 146. 
fur use and benefit of others having right, 146, 149. 
for special purposes, 149, 152. 
with exception, 152, 153. 
of the rest, 153. 
of effects unadministered, 153. 
supplemental, 153. 
alteration in, 153. 
revocation of, 153, 154. 
form of, 164. 
Guardian, appointment of testamentary, 28. 
grant of administration to minor's, 147, 148. 
Har sioop, for purposes of succession, no distinction between relation by 
whole blood and those by, 14. 
in construing wills, words expressive of collateral relationship, apply 
to, 66. 
‘Heirs,’ bequest to, 61. 
‘ Heirs,’ or ‘ heirs of his body,’ or ‘heirs male of his body,’ or ‘heirs female of his 
body’, bequest to A and his, 64. 
lligh Court defined, 3. 
whether its intestate and testamentary procedure changed, by Act X 
of 1865 ... 158, 159. 
appeal to, 168. 
concurrent jurisdiction of, 168. 
H{indus, nuncupative wills of, 36. 
their wills need not be attested, 36. 
succession to their property not aflected by this Act, 200. 
meaning of “ Hindu’, 200. 
Holograph will, 35. 
Hotchpot, children’s advancement not to be brought into, 22, 23. 
Houschold effects, 53. 
furniture, 53. 
Husband of attesting witness, bequest to, 36. 
consent of, to wife's taking probate, 137, 
taking administration, 139. 
and wife, see Marriage. 
see Widows. 
Ipior cannot make a will, 24. 
probate not granted to, 127 
Illegal purpose, intestacy in case of bequest for, 16. 
condition, 93. 
Ilegitimate child, domicile of origin of, 7. 
children, bequests to, 67, 69. 
child, see Bastard. 
Immoral condition, 95, 100. 4 
Immoveable property, defined, 1. 
succession to, 6. 
income of, accumulable for a year, 85. 
exoneration of, from revenue vr reut, 122. 
Implication, appointment of executor by, 136. 
Importunity invalidating will, 28, 29. 
Impossible condition, bequest on, 95, 100. 
Income of general residuary contingent bequest, 72. 
direction to accumulate, 84, 85. 
Inconsistent wills of same date, 39. 
Incorporation of papers by reference, 33. 
locorporcal tenement defined, 1, 2. 
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Indemnity to debtors, grant of probate or administration operates as, 160. 
from legatee, when demandable, 180. 
Infant, see Minor, Minority. 
Initials of testator may pass as his mark, 30. 
bequest to person described by, 51. 
Insane, domicil acquired by, 12, 13. 
Instituted executor, 137. 
Instructions for will, 27. 
for soldier’s or mariner’s will, when treated as privileged, 35. 
Intention, parol evidence of, 50. 
to be effectuated, 43. 
expressed intention to be ascertained, 44. 
of testator to be effected as far as possible, 55. 
Interest of fund, bequest of, 124. 
on arrears of rent unreceived by executor, 175. 
on general legacy where time of evi is not fixed, 109. 
on such legacy in satisfaction of a debt, 191. 
given by parent or person in loco parentis, 192. 
to minor with direction to pay thereout for his 
maintenance, 192. 
on general legacy when time fixed for payment, 192. 
exception where testator 8 parent or pérson loco tn parentis, 192. 
rate of, on legacies, 192. 
on arrears of annuity, 193. 
on money to be invested to produce an annuity, 193. 
refunding to be without, 196. 
Interlineation in will, 41. 
Intestacy defined, 16. 
Intestate, sea Distribution. 
Jutoxication destroys testamentary power, 26. 
Inventory, exbibition of, 174. 
form of, 175, 
contents of, 175. 
stamp on, 202. 
Investment of proceeds of property bequeathed to several in succession, 110. 
of sum bequeathed to provide for non-specific legacy for life, 187. 
of amount of gencral legacy to be paid at a future time, 187. 
where not charged with or appropriated to an annuity bequeathed, 187. 
of residue given for life without directions as to vesting it in particu- 
lar securities, 188. 
Irreconcileable clauses or gifta, last prevails, 55, 56. 
Jesue, bequest to A and his, 64, 66. 
Jains, Act X of 1865 does not apply to succession to property of, 200. 
Jest, will written in, 27. 
‘Jewels,’ 54. 
Jews, Act X of 1865 applies to, 200. 
Joint-tepancy, by conveyance to husband and wife, 4. 
gift to issue of A creates a, 66. 
created by a bequest to two or more persons’ nomination, or to 
a class, without more, 74. 
Joint-tenant attesting Will by which the joint-tenancy is created, 37. 
Joint will, 23. 
probate of, 25. 
Judicial separation, wife's domicil how affected by, 12. 
Jurisdiction of District Judge in granting and revoking probates and 
admons., 157. 
“ Just cause,” revocation for, 155. 
defined, 13. 
bequest to, 61. 


( 247 ) 


Lanovner, preferential payment of his wages, 177. 
Language of will, 27. 
Lapse of legacies, 73. 
doctrine of, extends to gifts on contingency or under a power, 74. 
not in case of joint legacy, 74, 75. 
not when bequest is tu teatator’s child or lineal descendant, 76. 
not when bequest is to A for benefit of B, 76, 77. 
Latent ambiguity, evidence admitted in cases of, 49, 50. 
Legacy, to attesting witness or his or her wife or husband, 37. 
10 person attesting codicil confirming will, 38. 
in general terms, vesting of, 72. 
lapse of, 78, not in case of joint legatees, 74. 
to child or lineal descendant of testator, 76. 
to A for benefit of B, 76. 
vesting of, when payment or possession postponed, &7. 
when contingent on specified uncertain event, 89. 
to an executor, 104, 105. 
specific, 105, 111. 
demonstrative, 111, 112. 
ademption of, 113, 119. 
to creditors and portiqners, 127, 128. 
debts paid before, 180. 
when executor may require an indemnity on paying, 180. 
abatement of, 180, 182. 
assent to, 182, 186. 
time for payment of, 185. 
investment of funds to provide for, 187. 
interest on, 190, 193. 
refunding of, 193. 
See Abatemeni, Bequest. 
‘ Legal representatives,’ bequest to, 62. 
Legatee does not lose his legacy by attesting codicil confirming will, 37, 
takes nothing under onerous bequest unless he accepts fully, 91. 
may accept one and refuse other of two independent bequests, 92. 
rendering impossible or indefinitely postponing act for which no time 
is specified and on non-performance of which subject is to go 
over, 102. 
may receive fund bequeathed absolutely though directed to be 
applied in a particular manner, 103. 
accepts specitic bequest subject to incumbrance (if any) created by 
testator, 120. 
of annuity created by the Will, 124. 
ae to receive money appropriated for purchase of annuity, 
payment into Court of legacy of minor, 189. 
entitled to clear produce of specific legacy, 190. 
entitled to produce of residuary legacy, 291. 
eras refund when assets were sufficient to satisfy all the legacies, 
aues executor, if solvent, before calling for a refund, 196. 
limit to refund by, 196 


Bikeay 196. 
Legitimacy prima facie intended by words expressing relationship, 67, 
Legitimate child, domicile of origin of, 7. 





as, 200, 
Letters when not evidence of testator’s sanity, 26. 
held testamentary, 27. 
Lez loct rei silae regulates succession to immoveables, 6. 
Court of Administration regulated by, 6,145. 
Lien, priority of solicitor’s charging, 178. 
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Life, abatement of legacy for, 182. 
Light, rights to, 2. 
suit for obstructing, 171, 
Limitation, bequest without words of, 62. 
executor’s neglect to sue for debt till barred by Act of, 198. 
Limited grants, 145. 
purpose, executor for, 138. 
Lineal descendant dying before testator, bequest to, 76. 
Linen included in household furniture, 53. 
‘ Live and dead stock,’ 54. 
Loan of stock specifically bequeathed, 119. 
Local Government defined, 3. 
tu fix office for deposit of declaration of domicil, 10. 
to make regulations for inspection and preservation of Wills, 167. 
Lucid interval, proof of, 25, 26. 
Lunatic, acquisition of domicile by, 12. 
cannot make a will, 24. 
except during a lucid interval, 26. 
revival of will made by, 24. 
may take by bequest, 30, 
probate not granted to, 137. 
cannot. be administrator, 189. 
widow cannot be administratrix, 143. 
administration for use of, 148. 
see Defacement, 
Maaistrate to report deaths to Administrator General, 199. 
to retain deceased's juee uses in charge, 199. 
Maintenance of A, bequest of a sum for the, 56. 
effect of direction that the interest of the subject shall be applied for 
legatecs, 90. 
Majority when attained, 24. 
Malacen, Act X of 1865 does not apply to, 2. 
Malum prohibiuum, 95; malum m se, 95. 
Manuscripts included in * books,’ 53, 
Mariner, when he may make a privileged will, 33, 34. 
Mark of testator, 30. 
attesting witness not to subscribe by, 32. 
Marriage, non-effect of, on property or powers respecting property, 3. 
revokes will 4, 37; not wile’s submission to arbitration, 4. 
does not dissolve wife's partnership, 4. 
nor release debt, 4. 
domicil acquired by, 12. 
a person domiciled and person not domiciled in India, effect 
of, 23. 
settlement of minor's property in contemplation of, 24. 
revocation of will by testator’s, 37. 
settlement held testamentary, 27. 
Married woman, effect of bequest of lands to sole use of, 58, 
consent of husband necessary to grant of probate to, 137. 
administration to, 139. 
see Consent, 
powers of executrix or administratrix, 174. 
Marshalling assets in favour of creditors, 179. 
Materials of will, 27. 
Maxims Cum orga se repugnanha reperiuntur tn testamento, ultimum ratum 
est, 56. 
Falsa demonstratio non nocet cum de corpore constat, 48. 
Mobilia sequuatur personam, 6. 
Qui tacel satis ttur, 96. 
Meaning of any clause to be collected from whole will, 51. 
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Medals’, 54. 
Medical attendance, fees for, 175. 
Memoranda for a future will, 27. 
referring to alteration, 41. 
Mental imbecility destructive of testamentary power, 24. 
Merchant, residence in British India as a, 9. 
Military estates, administration of, 176. 
service, effect on domicile of residence in, 9. 
Minor defined, 2. 
domicile of, 11; when married, 12. 
property of, may be settled before marriage, 24. 
cannot make a will, 24. 
may take by bequest, 30. 
soldier or sailor cannot make privileged will, 34. 
probate not granted to, 137. 
cannot be administrator, 139. 
ayment or delivery into Court of bequest to, 189. 
interest applicable for support of, 190, 
Minority defined, 2. 
administration during, 147. 
administrator during, 173. 
Misconception, election under a, 130. 
Misdescription of subject may be corrected, 45. 
Misnomer of object may be corrected, 45. 
‘‘ Money,” 53, 54; ‘Money in hand,’ ‘Money in my house, ‘Money at my 
Banker's,’ 54. “ Moneys and Securities” see Afason’s Will, 13 
W. R. 799. 
Month defined, 1}. 
Mortgage, seine lent on, included in ‘ Money,’ 54. 
not included in ‘ Money in my house,’ 54. 
when the mortgage money passes under general bequest comprising 
legal estate, 58. 
estates when they pass by general bequest, 58. 
by executor, 172. 
Mother of intestate, right of, 20, 21. 
her right to administer, 143. 
cannot appoint guardian by will, 28. 
Motive, effect of expressing, in cases of repetition of legacies, 70. 
Moveable property defined, 2. 
succession to, 6. 
one domicile affects succession to, 7. 
succession to, 13. 
Muhammadan, Act X of 1865 does not apply to succession to property of, 200 
testamentary power of, 200. 
may make nuncupative will, 200. 
Mutual will, 25, 41. 
Natives Curistians, liable to Indian Succession Act, 201. 
Near relations, “ nearest relations,” bequest to, 6. 
Nearest of kin, bequest to, 61. 
Negligence, when defendant liable for, at suit of representative, 208. 
Negotiable instruments, husband cannot indorse wife's, 5. 
Nephew of intestate, right of, 20, 21, 22. 
how construed in will, 65. 
Next of kin, bequest to, 61. 
construction of, in Act VIII of 1855, 212. 
Niece of intestate, right of, 20, 21, 22. 
Nieces bow construed in will, 65. 
Notice of superior debt, payment of inferior, without, 177. 
in administration suit, 194. 
Nuncupative will, of blind man, 25. 
requires two witnesses 35, 36. 
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Nuncupative will, reduced into writing, 35. 
proof of factum of 36, nullity of, within a month after cessation of 
privilege of making, 36. Rogatio testium, 36. 
Muhammadan may make, 200. 
Oatn see District Judge. 
Obliteration in will, 41, 42. : 
(Office, when domicile conferred by, 9. 
Offspring, construction of, 66. 
Omission of material word, 46, 47. 
Onerous bequests, 91, 92. 
Onus probandi, in questions of change of domicile, 11. 
in questions as to where deceased was domiciled, 13. 
in attempt to impeach a will, 24. 
on those who contend that under a bequest to A he takes less 
than the testator'’s whole interest, 63. 
Operation of law, domicile by, 7, 8. 
Origin, domicile of, 7. 
where child’s parents are unknown, 7. 
continuance of, 8, and see Atty. Gen. v. Countess Blucher 
de Wahlstatt, 3 Hurl. & Colt. 374. 
presumption of retainer of, 8. 
reverter of, 8. 
Varsees, how far liable to the Indian Succession Act, 201. 
cnses relating to, 201. 
law relating to intestate succession among, 203. 
division of property among widow and children of intestate, 203. 
widower and children of, 203. 
———— children of male intestate, 204. 
—-—— female intestate, 204. 
predeceased child, 204. 
where intestate Leaves a widow or widower, but 
no lineal descendants, 205. 
——-==- where intestate leaves neither widow or widower nor lineal 
descendant, 205. 
Partnership included in ‘ person,’ 1. 
Patent ambiguity, extrinsic evidence not admitted to explain, 50. 
Pencil, will made or altered in, 27. 
Pendente lite, adumnistration, 149. 
Perpetuity, rule against, 81. 
* Person’ defined, 1. 
Personal injury not causing death, 171. 
‘Personal ornaments,’ 54. 
‘ Personal representatives’, bequest to, 62. 
bequest to A and his, 64. 
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Petition for probate, 161. 
etters of administration, 162. 
subscribed and verified, 162. 
stamp on, 202. ' 
Pictures included in ‘ household furniture,’ 53. 
Plate included in ‘ household furniture, 53. 
or ‘household goods,’ 53, 54. 
does not include plated articles, 54. 
Pleader to subscribe petition for probate or administration, 162. 
Pledge by executor, 172. 
Policy included in ‘ debenture,’ 53. 
Portioner, legacy to, 127. 
‘ Portraits,’ 54. 
Posthumous child, domicile of origin of, 7. 
grand-child, of intestate, right of, 18, 19. 
Power of appointment defined, 37. 
may be general or special, 38. 
" waarriage does not revoke will made in exercise of, 37, 38. 


( 251 ) 


Power, will made under, good without reference to law of domicile, 7. 


Practice 


general, when executed by general bequest, 57. 

special, when exercised by a bequest, 57. 

to revoke not within Section 78 of Indian Succession Act, 59. 

executed by general bequest, 59. 

implied gift to objects of, in default of appointment, 59, 60. 

to sue, grantee of probate or administration has sole, 167. 

of sale, given by executor mortgaging, 172. 

of several executors or administrators exerciseable by one, 172. 

except when testator directs that two or more shall be a suo: 
rum, 173. 

of married executrix or administratcix, 17¢. 

doctrine of lapse extends to gifts under a, 74. 

in granting and revoking probate and administration, 157. 

in contentious Cases. 


Prannathis, 200. 
Presumption of retainer of domicile of origin, 8. 


of sanity of testator, 24. 

as to alterations in pencil and alterations in ink, 27. 

of acceptance of bequests in case of infant or lunatic, 30. 

that several sheets of which will consists were in same rooin when ex- 
ecution took place, 31. 

of due execution of a will, 32, 

that a codicil is revoked by destruction of will, 40. 

arising from destruction of one of two duplicate wills, 40. 

as to mutilation of will in testator’s custody, 40. 

as to destruction of will which cannot be found, 40. 

as to when alterations were made, 41. 

repetition of legacies, 70. 

as to election arising from enjoyment by legatee for two years, 132. 


Prince of Wales’ Island, Act X of 1865 dues not apply to, 2. 
Prisoners, domicile of, 9. 


will by, 29. 


Privileged wills defined, 33. 


may be in writing or by word of mouth, 34. 
rules for execution of, 35. 

witnesses to, 35, 36. 

nullity of, after cessation of right to make, 36. 


i’robate defined, 3. 


of joint will, 25. 

not of mere appointment of guardian, 28. 

when part of will obtained by fraud, 28. 

of two wills partially consistent, 39. 

grant of, 136, 139. 

granted only to executor appointed by will, 136. 

to person nominated as executor by the legatees or other persons 
appointed executors, 136. 

not to miuor, lunatic or married woman without husband's consent, 
137. 

to severa) simultaneously or at different times, 137. 

separate probate of codicil discovered after grant of, 138. 

necessity of, 138. 

establishes wil] from testator’s death, 139. 

of copy or draft of lost will, 145. 

of contents of lost or destroyed will, 145. 

of copy when original exists out of Province, 146. 

limited to purpose specified in will, 149. 

granted subject to exception, 152. 

alteration and amendment of grant of, 19¥. 
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Probate, revocation or annulment of grant of, 155. 
ractice in granting and revoking, 157. 
District Ju gee power relating to grants of, 157. 
procedure relating to, 158. 
granted when testator had fixed dwelling or property within jurisdic: 
tion, 159. 
concfusiveness of, 160. 
petition for, 160. 
stamp on, 161, 202. 
translation annexed to, 162. 
verification of, 160. 
caveat against grant of, 163. 
grant of, to be under Court seal, 164. 
form of grant of, 164. 
not to be granted till after 7 days from day of testator’s death, 167, 
costs of, 176, 177. 
Produce of fund, bequest of, 124. 
of legacy, right of specific legatee entitled to, 190. 
of residuary fund, right of residuary legatee to, 191. 
Production of testamentary papers, power to enforce, 157. 
Profession, effezt on domicile of residence in exercise of, 9. 
Promissory Note not included in “ Cash,” 53. 
voluntary, 179. 
Protection of deceased’s property, District Judge to interfere fur, 159. 
Province defined, 2. 
See Probate. 
“Public Funds,” 53. 
Punctuation of will, 27. 
Punishment for verifying petition containing false averment, 153. 
Purchase, gift of subject of contract to, 57. 
by executor or administrator of deceased’s property, 172. 
Purser of ship may make a privileged will, 34. 
(Quorum of executors, 173, 
Receipts for Government Annuities, not “ money in my house,” 54. 
Record, debts of, 179. 
Refund of legacies, 193. 
when legacy has become due on performance of condition within fur- 
ther time allowed under Section 124... 194. 
proportional, in case of debt, 194, 
within what period creditor can call for, 195. 
when legatee cannot call for, 195. 
limit of, 196. 
to be without interest, 196. 
by person receiving payments from Administrator General, 218. 
Regimental ebts’ Act, 199, 23). 
Regulation V of 1799 (Bengal) Section 7 .,. 159. 
III of 1802 (Madras) Section 16,clause 7 .., 159. 
XV of 1806 (Bengal) Section 6 .,. 159, repealed, 228. 
IV_ of 1809 (Madras) Section 5 repealed ... 228. 
VIII of 1827 {Bomba ) Section 10 .,., 189. 
Rejection of erroneous parts of description, 48. 
of part of Will, 55. 
* Relations’ or ‘ Relations of the name of A,' bequest to, 61. 
power to appoint to, 61, 62. 
Release of debt due to deceased, 172. 
Religious uses, bequest to, 85, 86. 
Remarriage of widow does not exclude from administration, 143. 
Remoteness, rule in deciding questions of, 82. 
Removal ef goods specifically bequeathed, 117. 
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Rents are immoveables, 2. 
of land, bequest of, 124. 
collecting arrears of, 175. 
Renunciation of executorship, 140, 141. 
cannot be in part, 141. 
not after probate, 141. 
agreement to renounce, 141. 
retractation of, 141. 
administration c. ¢. a. granted on, 141. 
Repetition of legacies, 69. 
‘ Representatives,’ bequest to, 62. 
bequest to A and his, 64. 
Repugnant conditions subsequent, 100. 
Reputation of legitimacy, 67. 
Residuary legatee of a share of residue attesting codicil which revukes 
legacies, 37. 
constitution of, 71, 72. 
entitled to what property, 72. 
not to receive residue till annuity given by will satisfied, 126. 
may sue for an account, 139. 
grant of administration to, 141. 
representative of, grant of administration to, 142, 
cannot call on sean’ legatees to abate, 181. 
security given by, to meet contingent bequest, 188. 
right of, to produce of residuary fund, 191. 
right of, 196. 
right of representative of, 197. 
Residue, includes property ineffectually appointed, 72. 
lapse of part of, 75, 76. 
bequest of, enumerating certain articles, 109. 
conversion and investment of, bequeathed for life, 188. 
“ Respectively” creates tenancy in common, 75. 
Rest, grants of the, 153. 
Retainer by executor of his debt, 178. 
legacy, 180. 
by Administrator General, 218. 
Reversion, 58. 
Revival of lunatic’s will, 25. 
of unprivileged will, 42, 43. 
tantamount to making will de novo, 43. 
Revocation of will, 29, 30. 
by testator’s marriage, 37. 
power of revoking will cannot be delegated, 38. 
of unprivileged will, modes of, 38. 
nah of will revocable, 38. 
y subsequent will, 38, 39. 
not when made under false impression, 39. 
not by words declaring future intention to revoke, 39. 
by destruction, 38, 39. 
not by inchoate or incomplete act of destruction, 40. 
doctrine of dependent relative, 40, 
presumption of, 40. 
of one of two duplicate wills, 40. 
of will by another will, 42. 
by act expressing intention to revuke, 4°. 
by burning, tearing or otherwise destroying, 42. 
of probate, 138. 
of probate or letters, 168. 
of grants of administration, 155, 
“ Right bears,” bequest to, 61. 
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Nogato testium in case of nuncupative will, 36. 
Roman law as to soldiers’ testament, 35, 36. 
SAvugs, 200. 
Sale, gift of subject of contract of, 57. 
of stock specifically bequeathed, 119. 
of property bequeathed to several in succession, 110. 
by executor, 171. 
of specific bequest, 172. 
by pledgee of things pledged by executor, 172. 
by one of several executors, 173. 
Sanity, evidence of, 26. 
Satisfaction of a debt, interest on general legacy bequeathed in, 19). 
Satnamis, 200. 
Neal of Court, probate granted under, 164. 
administration granted under, 165. 
‘ Second Cousin,’ how construed in will, 66. 
‘ Securities for money,’ includes Bills and Notes, stock in the funds and a 
policy, 54. 
bequest of, carries legal estate in mortgaged property, 54, 59. 
Necurity given by residuary legatee, for payment of contingent bequest, 188. 
Separate use, trust for, 5. 
liability of property settled to, 5. 
Separation from husband excludes widow from administration, 143. 
Servant, domicile of, 9, 11. 
of Ambassador or Consul, non-acquisition of domicile by, 11. 
wages of officer's or soldier's, 176. 
preferential payment of wages of domestic, 177. 
Settlement, of minor's property in contemplation of marriage, 24. 
barring widow of interest in husband's estate, excludes from ad- 
ministration, 143. 
Shares not included in securities fer money, 54. 
Shfas, 200. 
Signature of testator, 30. 
under assumed name, 30. 
sealing not regarded as, 30. 
may be stamped, 30. 
immaterial a ie written, if intended to authentivate instrument, 31. 
authenticating alteration, 41. 
Sikhs, Act X of 1865 does not apply to succession to property of, 200. 
Simple contract debts, see Debts. 
Singapore, Act X of 1865 does not apply to, 2. 
Sister of intestate, right of, 20, 22. 
Soldier, when he may make a privileged will, 33, 34. 
Solicitor, see Leen. 
Son means a legitimate son, 67. 
Special purposes, grant of administration for, 149. 
Specialty debt not preferential, 177, 178. 
in England, 179. 
Specific legacy, 105. 
leaning against construing legacy as, 108. 
to two or more persons in succession, 110. 
distinguished from demonstrative, 111. 
does not abate with general legacies, when asscts insufficient to pay 
legacies, 111. 
legacy out of fund, of which portion is a, 112. 
of right to receive something of value from a third party, 114. 
ademption pro tanto of, 115. 
of stock subject of, 116, 118, 219, 
removal of subject of, 117. 
does not abate, if assets sufficient for debts, 181. 
ratcable abatement of, when assets insufficient for debts, 152. 
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Specific legatee entitled to produce of legacy from testator's death, 190. 
Stakeholder, money in hand of, 54. 
Stamp on the petition for probate, 161, for admon, 162, and see Atty. Gen. v. 
Partington, 8 Hurl. & Colt. 193. 
on instruments mentioned in Indian Succession Act, 199, 202. 
Statute 23 Hen. 8, c. 10... 86. 
1 Edw. 6,¢. 14 ... 86. 
12 Car. IL, c. 24,58 .. 28. 
38 Geo. 3, c. 87 ... 15. 
39 & 40 Geo. 3, c. 98 .., 84. 
55 Geo. 3, c. 84 ... 221. 
11 Geo. IV & 1 Will. IV, Cap. 40 ... 16. 
2&3 Wm. 4,¢. 115... 86. 
3 °& 4 Wm. 4, c. 42... 171. 
1 Vic. c. 26 ... 28. 
Section 9 ... 30. 
Section 11 ... 34. 
Sections 16, 17, 18 ... 37. 
Sections 19, 20 ... 3h. 
Section 20 .., 38. 
Section 21 ... 41. 
Section 22 ,.. 49. 
Section 24 ... 57. 
Section 27 .., 59. 
Section 28 ... 63. 
Section 33 ... 76. 


9 & 10 Vic. c. 59 ... 86. 

9 & 10 Vic. c. 93 ... 371. 

15 & 16 Vic. c. 24, Section 1 ,,, 3}. 
17 & 18 Vic. c. 118... 120. 

20 & 21 Vic. c. 77, Section 17 ... 155. 


Section 25 157. 
Section 27 158. 
Section 28 =: #58. 
Section 70 449. 
Bection 73 152. 
Section 81 165. 
Section 83 —s_:167. 
21 & 22 Vic. c. 106 ... 2. 
22 & 23 Vic. ¢. 35 ... 194. 
26 & 27 Vic. c. 57 ... 176, 177. 
Stock, legacies of, not ‘ pecuniary,’ 54. 
ademption of, 116. — 
abatement of general legacies of, 181. 
in a joint stock company, exoneration of, 122. 
may include money, 54. 
on farm includes growing crops, 54. 
Straits Settlement, Act X of 1865 does not apply to, 2. 
Subscription authenticating alteration, 41. 
Substitute, grant of administration to attorney's, 147. 
for legatee predeceasing testator, 74. 
Substituted executor, 137. 
Buecession, to immoveable property in British India, 6. 
to moveable property, 6, 7. 
one domicd only for, 7. 
in British India, 13. 
specific bequest to several persons in, 110. 
to property of intestate Parsees, 203, 204, 205. 
Sunnis, 200. 
Superstitions uses, 86. 
Supplemental grants, 154. 
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Sureties to administration-bond, 165. 
no power to dispense with, 165. 
Surgeon of ship may make a privileged will, 34. 
Surrender, one executor has power to, 172. 
Survival of cause of action, 170, 171. 
of powers on death of one of several executors or administrators, 173. 
Survivorship, in case of commorientes, 73, 74. 
in case of joint tenancy, 74. 
in case of a described class, 77. 
of representation, 138. 
Syndics to receive administration with will annexed, 187. 
TABLE of consanguinit a1, 
Tearing, revocation of will by, 42. 
Technical words unnecessary, 43. 
to be taken in their technical sense, 43. 
Tenants in common, where the rule in Brown v. Higgs applies, the objects 
take as, 60. 
Tenor, executor according to the, 136. 
Testamentary papers, power to enforce production of, 157. 
‘Testamentary expenses,” 176. 
Thellusson Act, 84. 
Threat, will made in consequence of, 29. 
Tibetans, 200. 
Title to thing bequeathed, completion of testator's, 121. 
Trade, winding-up of, 175. 
Translation of will, 161. 
fee for, 202, 
Transportation, effect of, on wife's domicile, 12. 
Transposition of clause or expression, 47. 
of limitation, 56. 
Trees, suit for cutting down, 171. 
Trust-estatcs, when they pass by general bequest, 58. 
Uncerrarnty, will or bequest void for, 56. 
Undue influence, costs on failure of plea to establish, 28. 
Unity of persons as between husband and wife, 4. 
Universal legatees, grant of administration to, 141. 
‘Utensils, 54. 
‘ VALUE OF THE Eatate,' 161. 
Ventre sa mére, child in, 66. 
Verification of translation of will, 161. . 
of petition for probate, 162. 
Vesting of legacies, 87, 91. 
Vesting, of legacy in general terms, 72. 
law favours, 73. 
Victuals, not included in ‘ Household Goods’ 54. 
Void bequests, 79. 
Voluntary bonds and promissory notes, 179. 
Waass, paid preferentially, 177. 
Ward, payment or delivery into Court of Wards of bequest to, 189. 
Water, rights to running, 2. 
Watercourse, suit for diverting, 171. 
Way, private rights of, 2. 
Widow, excluded by ante-nuptial contract from distributive share of her hus- 
band's estate, 16. 
share of, when her husband leaves lineal descendants, 17. 
~———— , when he leaves kindred but no lineal descendant, 17. 
oom , When he leaves no kindred, 17. 
not excluded from: distributive share by divorce a mensa ef foro, 17. 
grant of administration to, 143. 
See Aduliery. Associate. Parsees. 
Widower, his right to intestate wife's property, 23. 
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Widower, his right to administer to wife's estate, 144. 


Wife, conveyance by husband to, 4. 
git by husband to, 4. 
ase by, to husband, 4. 
receipt by husband of income of, 5. 
administration to estate of, 5. 
acquires husband's domicile, !2. 
domicile of, follows husband's, 32. 
may beqaeath what she might have alienated, 25. 
of attesting witness, bequest to, 36. 
destruction by husband's compulsion of will of, 4). 
probate not granted to, without husband's previous consent, 
cannot become administratrix without husband’s previous conp- 
sent, 139. 
Will defined, 2. 
rsons capable of making, 24. 
idiot or lunatic cannot make a, 24. 
revival of lunatic’s, 24, 
onus probandi in attempt to impeach, 24. 
presumption of sanity of maker of, 24. 
of alien, felo de se, criminal, 25. 
joint, mutual, contingent, 25. 
of married woman, 25. 
of deaf, dumb, or blind, 25. 
of deaf mute, 25. 
of deaf, dumb and illiterate testator, 25. 
of deaf, dumb and blind, 25. 
form of, 27. 
intention to make, 27. 
written in jest, 27. 
containing a clause introduced per zncuriam, 27. 
several instruments may constitute, 27. 
mstructions for, 27. 
blank spaces in, 27. 
language of, 27. 
punctuation of, 27. 
materials of, 27. 
alteration of, in pencil or ink, 27. 
appointment of guardian by, 28. 
obtained by fraud, coercion, or importunity, 28. 
revocation or alteration of, 29. 
signature of unprivileged, 30, 31. 
attestation of unprivileged, 31, 32. 
incorporation, by reference, of papers in, 33. 
privileged, 33, 36. 
in writing or by word of mouth, 34. 
bolograph, 35. 
instructions for, 35. 
witnesses to, 36. 
nullity of, at expiration of a month after testator ceascs 
to entitled to make, 36. 
revocation of, 42. 
gift to witnesses attesting, 36. 
when revoked by marriage, 37. 
by another will or eodiell 38. 
y Erp porter Ss otherwise destroying, 38. 
obliteration, interlineation, and alteration in, 41. 
revival of, 42, 43. 
wording of, 43. 
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Wil, enquiry to determine subject or object of, 44. 
misnomer or misdescription of object of, 45. 
supplying from context words of, 46. 
no part to be rejected if it can be reasonably construed, 55. 
interpretation of words repeated in different parts of, 55. 
inconsistent clauses in, 53. 
void for uncertainty, 56. 
description of subject of, 57. 
construction of terms in, 65, 67. 
filed after probate or grant of administration c. ¢. a., 167. 
made before but revived after 1st January 1866, Indian Succession 
Act does not apply to, 201. 
of Muhammadan, 200. 
Wilson v. Beddard, 30. 
Witnesses, to will, 31. 
must sign, not mark, 32. 
may sign any where, 32. 
enough if testator might have seen signature by, 32. 
Witness, failure of bequest to attesting, 36, 37 
as to execution or validity of will, 37. 
Words, in what sense to be taken, 44. 
when understood in a more, and when ina less, general sense than 
usual, 51, 52. 
repeated in same will, 55. 
ne a to enable representatives to sue and be sued for certain, 206. 
t, defined, 1. 


